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LAW. oF AWARDS. 


INTRODUCTION. 


IN the progreſs of ſociety, a conſiderable time elapſes, after 
the ideas of property, and of the excluſive rights of the in- 
dividual, have ariſen in the minds of men, before a compulſory 
ſyſtem of diſtributive juſtice can be completely eſtabliſhed. 
During that unſettled period, every diſpute, for the deciſion of 
which the paſſions of the diſputants do not prompt them to ap- 
peal to the chance of arms, is terminated either by a mutual 
agreement, the conditions of which are ſettled by themſelves, 
or by the intervention of their friends ; or by a reference to ſome 
indifferent perſon, of whoſe ſuperior wiſdom and equity they 
have formed a favourable opinion. The ſecurity which each 
party has for performance by the other, in the firſt mode of 
ſettlement; ariſes partly from the nature of the agreement, which 
conſiſts perhaps of mutual conceſſions to be made at the ſame 
time, partly from the fear of mutual violence in cafe of refuſal, 
and partly from that ſenſe of honour and reſpect for the opinion 
of others, which in every period of ſociety has a conſiderable 
influence over the mind. In the other mode, by reference, be- 
ſide theſe principles, which are equally applicable to this as to 
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the en there is an additional ſecurity, ariſing from the opi- 
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nion which the contending parties entertain of the juſtice of the 
arbitrator. It muſt ſoon have been found, however, that ſome- 


thing more than all theſe was wanting to procure a ready and 
uniform obedience to the judge; and it became neceflary to arm 


him with the collective power of the ſociety, to enable him to 
_ enforce the execution of his decrees. Yet after the multiplied 


concerns, and the complicated rights of men, had rendered the 
ſcience of law a diſtin&t profeſſion, and courts with a regular 


courſe of proceeding were eſtabliſhed, many reaſons concurred, 
in many caſes, to induce contending parties ſtill to have recourſe 

to the original mode of reference, to a domeſtic judge choſen by | 

| their mutual conſent. 


Up whatever ſyſtem of regular courts for ths diſtri- 
bution of juſtice are erected, it is found neceſſary, in order to 
give certainty to their deciſions, to adapt peculiar forms of ac- 
tions, and modes of pleading, to the particular nature of the caſe, 
and to eſtabliſh certain formalities in the manner of bringing the 


parties before the court. The conſideration, of expence, that 
muſt neceſſarily be incurred before a hearing can be obtained, 
anda fear that a technical miſtake in ſome part of the proceed- 
ings may endanger the party's, ſucceſs, often prevail with him, 
D to refer it to che de- 


_ a ſingle queſtion; but the variety of tranſactions, which, from 
the nature of improved ſociety, muſt frequently have place be- 
tween contending parties, requires a tribunal which can com- 


another, and pronounce ſuch a ſentence as will put an end at 


once to all their diſputes. All courts have found it neceſſary ta 
_ eſtabliſh particular modes of proof, and certain rules of evidence; 


and one, amongſt the latter, which is founded in the firſt prin- 


* Ciples of juſtice and public policy, © that no man ſhall be per- 


mitted to give evidence in his own cauſe.” But this rule, like 
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| INTRODUCTION. We 
general convenience, is ſometimes productive of particular hard- 


ſhip. From the nature of the tranſaQion itſelf, perhaps; from = 
the length of time that may have elapſed ſince it took place; 
ment witneſſed, or reduced into writing at the time; and from 
many other circumſtances, it may frequently happen, that either 
there is no other evidence than the teſtimony of the parties them- 
ſelves, or what there is without theſe may be very infufficient to 
enable a public tribunal to draw a poſitive and certain concluſion. 
In ſuch a caſe, a judge, who can examine the parties to the tranſ- 
without being confined to the ſtrict rules of evidence, is at li- 


berty to decide from circumſtances of probability, has mani- 


feſtly a ſingular advantage. A conviction of the good policy 
have preſided over the formation of the civil code, to lend them 
their aſſiſtance to enforce abedience to their decrees : that aſ- 
ſiſtance, however, is not given indiſcriminately in all caſes, 
without examining into the propriety and juſtice of the award 3; 
it has been thought proper to eftabliſh rules of interpretation, 
tending parties bind themſelves by their ſubmiſſion : accordingly 
we find, that the title Awards makes no inconfidetable figure in 
rules which have been eſtabliſhed with reſpect to awards, in the 
bear ſuch a reſemblance to thaſe which are found in the pandect 
and code of Juſtinian (a), that there can be little doubt that the 
latter are the ſource from whence the former ſprung, By what 
flow gradations the greater number of them were firſt received 
into the Roman law, it is impoſſible now to diſcover, as they 
are given as acknowledged and long eſtabliſhed rules at the time 
when the pandect and code were compiled: nor is it more eaſy 
to ſay, at what preciſe period they were adopted here, or whether 
they were admitted at once, or by degrees, — | 
| B 2 
(a) Ff. l. 4. t. 8. Cod. 1. 2. t. 56. 


application of them to particular caſes, and with reſpe& to the 
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of our jiditial ſyſtem; — rejlitires (of of 
the decifions of our courts, the greater part of them are men- 
tioned as known and uncontroverted law. It is chiefly in the 


manner in which effect ſhall be given to them, by pleading or 
how e eee 
Und each head into which the fubjett of awards — 
dirides itſelf, it is propoſed, not barely to lay down the law as it | 
is received at the preſent day, but as far as the determinations of 
the courts on that ſubject, which have been preſerved in the books 
of reports, will permit, to trace the variations of opinion which 
have at different periods taken place, and the grounds on which 
every queſtion has been at laſt decided. In the execution of this 
plan, it may ſometimes perhaps be neceſſary to detail a ſeries of 
technical ſubtleties, which, fome may think, might as well have 
been omitted : to thoſe, however, who conſider that, in every 
ſyſtem, few laws owe their exiſtence to legiſlative wiſdom, con- 
templating the poſſible relations and general intereſts of ſociety, 
and providing at once, by a poſitive edict, a ſolution for every 
queſtion to which the various tranſactions of men with each other 
might in a ſeries of ages give birth, but that by far the greateſt 
number have been eſtabliſhed as each particular queſtion has 
_ ariſen; that the paſſions of the client have a tendency to influ- 
ence the mind of the advocate, and that the advocate is often 
ready to aſſiſt the client in repelling the claim of his opponent,” 
by all the: ſubtleties with which his profeflional purſuits have 
. 
* | 
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DEFINITIONS. 


Thar act, by which parties refer any matter in Mats be. 
tween them to the deciſion of a third perſon, is called a ſubmiſſion; 
the perſon to whom the reference is made, an arbitrator ; when 
the reference is made to more than one, and proviſion made, that 
in caſe they ſhall diſagree, another ſhall decide, that other is 

f | | called 
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called an umpire; be predlotnibed by un bites; or 
arbitrators, an award ; pms ar OY — 
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i true or THE SUBJECT... 


Tus moſt natural diſtribution of th jel roma to be . 
the following heads ; £45 | 8 

W The Submiſſion. 

II. The Parties to it. 
III. The Subject of Reference. | 

IV. The Arbitrator and Umpire. 

V. The Award, or Umpirage. 

VI. The Remedy to compel Performance, when the Award 
or Umpirage is properly made. 

VII. The Means of procuring Ref againſt it when impeo- 


PEO 
VIII. And laftly, its Effet i in precluding the Parties 


| ſuing on the original Cauſe of Adtion, which was th Subj of 


22 — 


CHAP. * 
A ra SUBMISSION. 


PHE Submifion may be purly by th a . en 
of the parties themſelves; or it may be * . 
by their act with the interpoſition of a court. | 
| o Nö 
in the one or the other of theſe ways, there was no complete 
remedy for non- performance, unleſs the parties bound themſelves 
reciprocally, either to perform what ſhould be awarded, or to 
incur th bears of fam of money, or of foe oder ant 
Bz thing 


(a) Domat, 1 vol. 223, 


6 uE SUM es 10. | 
thing (a); except in the caſe where the parties were mutual 
debtors, and they promiſed mutually, that he who did not obey - 
the award ſhould not ſue for what was due to him, which was in 
ſubſtance the ſame thing as a ſubmiſſion under a penalty. (b) 
JusTIN1AN, however, in ſome meaſure, though very inade- 
quately, provided for the caſe of a ſubmiſſion with a fimple pro- 
miſe to ſtand to the award. He enacted, that whether ſuch a 
" ſubmiſſion was verbal or in writing, then if the parties, after the 
award made, ſubſcribed that the judgment did not diſpleaſe them ; 
or if, within ten days, they did not expreſsly declare they were 
diſſatisfied with it, each ſhould have a remedy againſt the other, 
in caſe of non- performance. (c And where the ſubmiſſion was 
accompanied by an oath to ſtand to the award ; or the arbitrator, 
by the canſeat of the parties, bound himſelf by an oath ta end the 


(8) — LPTINTEY 
tionem non naſci, ſed pœnæ petitio- 


nem. Ff. I. 4, t. 8, ſ. 2. Tametſi 
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ic ſententiæ nog 
* FF. Bb. 


nemipem pretor cogat arbitrium re- 
cipere tamen ubi ſemel quis in ſe 
receperit arbitrium— quiſquamne ro- 
teſt negare æquiſſimum fore prætorem 
interponere, ut officium nr. 
cepit, impleret? Ait prætor, © Qui | 
arbitrium, pecunia rece- 
perit.“ 1.4, t. 8, [. 3, n. 1, 2.—Ar- 
bitrum autem cogendum non eſſe ſen- 
tentiam dicere, niſi compromiſſum in- 
tervenerit. Quod ait Prator, « pe. 
cuniam compromiſſam: accipere nos 
debemus, non fi utrimque pena um- 
maria, ſed ſi et alia res vice peenz, fi 
quis e 
miſſa fit. ſ. 11, n. 1, 2, 

09 Literdum— refte nudo padte 
fiet compromiſſum: ut puta, k ambo 


debitores fucrunt, et pałti fant ** ne 


1 


ſibĩ debetur, qui ſenten · 
arbitri non ſteterĩt. 11 n. 3. 


ci si quis preſens arbirum, ſen- 
tontiam dane 


& t. 8, f. 27, U. 6, 2. Cum antea 
} fancitum fuerat in arbitris e wy 
quos neque pcena 
bat, neque judex dederat, Ad nulla 
ſententia communis elec- 
tio, © ut illorum ſententiz ſtaretur, 
procreabat—nihil ex eo procedere pre- 
fidii : ſancimus in eos arbitrog—ut 
eorum definitioni ſtetur, ſiquidem ſub- 
{cri © quod nen diſpliceat 
| ambabus partibus eorum ſententia ;” = 
non ſolum reo exceptionem veluti patti 
generari, fed etiam aRtori in factum 
actionem. Sin autem poſt ſententiam 
minime quidem fubſcripſcriot, « fe 
| arbitri formam amplecti, fed ſilentio 
eam roboraverint et non intra decem 


prohibuit, parna com- 
nen. e 
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abe with reads we, the are emperor cm-l tht 
' both parties ſhould be bound. fo) 

In the law of England, where the ſubmiſſion bby Gobanett 
of the parties, without the intervention of a court, it may he 
either verbal or in writing: where it is merely verbal, it may be 
| ſimply an agreement to ſubmit the matters in diſpute to the de- 
ciſion of the arbitrator, without an expreſs promiſe to perform 
the award; it may be accompanied by ſuch a promiſe, without 
the mention of any conſideration for it; or it may be with fuch 
| a promiſe, on a certain conſideration : in all theſe caſes, however, 
the effect is now the ſame; but the diſtinctions were formerly 
held to be material. At all times a ſubmiſſion, in any of the 
forms, was held ſufficient to maintain an action on the award, if 
it was only for the payment of money: but if the award was of 
any collateral act, there was no means of compelling perform- 
ance. (b) Tt was however held, at a very early period, that if 
the parties promiſedꝰ to one another, on conſideration of any 
ſum, however trifling, to perform the award, an action might be 
elſe than the payment of money. Cc The next ſtep was to ſup- 
port an action on ſuch an-award, where the ſubmiſſion was by 
n —_— It was ſomewhat later before the 


= command 
tiam amplexi ſunt: 


W | 
d Quota 


(a) Si inter atorem et roma mee | 
non ipſum judicem fuerit conſenſum,. 


| vel per publicas perſonas ſcripſeriot, 


tes literis manifeſtaverint, quod jura- 


ut cum ſacramenti religione lis proce- 
dat, et litigatores hoc ſuis manibus | rint. 


vel—propria voce r 
ſacramentis præſtitis arbiter eleQtus 
eſt, hoc etium addito, quod et ipſe 
arbiter juramentum prefliterit ſuper | 
lite cum omni veritate dirimendi=— :"* 

vel fi de arbitro nihil tale fuerit com- 


politum vel ſcriptum, ipſz autem par- 
menti nexibus ſe illigaverint, ut ar- 


bitri ſententiz ſtetur ſive ab initio | 


hoe fuerit ab his ſcriptum; vel pre- 
fato modo depoſitum dum arbiter elj- 
gebatur, ſive poſt definitivem ſenten- 


tiam hoc ſcriptum inveniatur, * Quod | 


| quiz ftatuta ſent, adimplere jurave- 


rint. Sed et 6 ipſe ſolus arbiter, hoc 
litigatoribus polcentibys—pratiteric 
juramentum, ** Quod cum omni ve- 
ritate liti libramenta imponat. An 
his omnibus eaſibus liceat vel in fac- 
tum, vel condictionem ex lege, vel in 
rem utilem inſtituere actionem, ſe- 
cundum quod facti qualitas poſtula - 
(6) Per Holt, x L. Raymond, 248. 
(c) Gouldiborough, 92, pl. 4. 
(4) 1 Ld. Raymond, 122. Squire 
v. Greville, 6 Mod. ys. 2 LA. Ray- 
mond, 962, 965. Vid. 6 Mad. 228. 
2 Ld. Raymond, 1039. 2. _— 
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very act of ſubmiſſion was conſidered as implying a promiſe in 
itſelf to abide by the determination of the perſon to whom the 
matter was referred; m me as ep» 
ported on ſuch a ſubmiſſion. _ 

Wurn the ſubmiſſion is in writing, it is moſt commonly by 
© ꝶ6f̃ ho ̃ ̃ . ̃ V 
ſum penal, on condition to be void on performance of the award; 
but it is not eſſentially neceſſary that they ſhould be ſo given; 
they may be given to a third perſon, or even to the arbitrator 
himſelf: (a) and they may be given by other perſons than the 
parties themſelves, wie will ove the Glens Tl hp perf 
not perform the award. 

Non zs it neceſſary that, on each of the bonds, it ſhould appear 
of how me enden the parties to nA ep Thus, 
where (6) it appeared that there were three brothers, Richard, 
Robert, and William; that their father had deviſed certain lands 
to che two latter, and that ſeveral diſputes ariſing between them 
and Richard, they had, by bond, ſubmitted to arbitration; Rich- 
ard entering into a bond to Robert and William jointly, but they 
giving him ſeparate bonds: it was held, after ſeveral arguments 
on an action brought by Richard againſt Robert, that the ſub- 

— alſo be by indentare with mutual cove- 
nants to ſtand to the award. (c) | 
Ir is uſual, a ee een 
dat all diſputes ariſing between the partners relative to their bu- 
| fineſs, ar to any covenant in the articles, ſhall be referred to ar- 
bitration. This proviſion has ſo far the effect of a ſubmiſſion, 
that one of the partners cannot ſue another either at law or in 
equity for any matter within the terms or meaning of the, pro- 
viſo, without having firſt had an actual reference, which has 
eee boy nee rs 


fulal by the defendant, | 


2888 
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ares — (3) Hayes v, Hay, o Our 
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venant in the articles, it ſhould be referred: 3 
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0620 To a bill filed for diſcovery and relief againſt frauds, the 


defendant pleaded, that the plaintiff and he had, on the 15th of 
November, 1728, executed articles of copartnerſhip, by which 


ſhould ariſe relating to their buſineſs, or with reſpect to any co- 


matters in the plaintiff's bill related only to the partnerſhi 

that they had never been ſubmitted to arditration, nor had the 
plaintiff ever propoſed a reference, or nominated any perſon to be 
an arbitrator, though the defendant — 


ready to ſubmit all matters to arbitration. E 104 
Lonp Hardwicke is reported to have Allowed che piles, not 
becauſe he thought that an agreement of this kind could not be 


pleaded, but becauſe there was no power in the preſent-inſtance 
given to the arbitrators to examine the parties, as well as wit- 


were to be rr ns to.the relief, therefore, nnen to 
e eee eee e 2-3 g1 
Bur in a late caſe, ( vue s Gaile cle wan otuatald the | 


Maſter of the Rolls aſſerted that this opinion of Lord Hardwicke's 


tae arbitrators ſuch a power. There could be no doubt, that 
parties entering into an agreement that all diſputes ſhould be re- 
ferred to arbitration, were bound by ſuch agreement. I it had 


been actually referred and the arbitrators had found the exami- 
nation of the parties inſufficient, they would have declined to de- 


termine, and then the juriſdiction of the court would have been 


reſtored; this was an anſwer to the objection that the plea ſhould 


not go to the diſcovery. If it had become neceſlary for the in- 


i CIR NE RI Tony. 


(a) Wellington v. Mackintoſh. Ak. 585 (569). 
(6) Kenyon, Halfhide v. Fenning. 2 Brown, 336. 
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| mine the controverſy, they would remit it to the court. 


the ſubject of controverſy falls within the meaning of the cove. 
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the bill ought to have ſtated that fact: the firſt appeal muſt he to 
thoſe judges pointed out by the articles; if they could not deter- 


| However to render the plea valid, it muſt appear clearly that 


nant to refer.— (a) In an indenture containing ſeveral cove- 
nants, there was a proviſo that if any miſunderſtanding or con- 
troverſy ſhould ariſe in future by reaſon of any.clauſe, article; or 


the determination of the diſpute. A bond was alſo given for the 


performance of covenants contained in the indenture : the de- 
ledged that the diſpute and controverſy, on which the action was 


brought, aroſe on the indenture. The court held the plea Was 


detective, becauſe it did not ſpecially ſhew on what particular 
article the controverſy aroſe, and enable them to judge whether 


the matter was the proper ſubject of reference within the mean- 
| Ing of the indenture. They alſo held; that the: words of | this 


proviſo did not extend to bind the parties to ſubmit the * breach” 


of every covenant or article in the indenture, but were confined 


to the caſe where a diſpute aroſe on the ca N 
covenant. 


AND parties cannot 8 benen their right in 


the ordinary courſe, by any reſtriction laid upon them by another 


from whom they derive their title to the ſubject in diſpute: ( as 
if a teſtator direct, that whatever controverſies ſhall ariſe on 


the conſtruction of his will, they ſhall be decided by ſuch and 
ſuch arbitrators; the legatees, or partiesTlaiming under the will, 
may, 3 3 nn . 
Proper. 


Alx the A af ating ib tated 
ries of years, appear to have been made on ſubmiſſions, by one 
or other of theſe methods, by the act of the parties only; but 


when mercantile tranſactions came W 


(a) Parmort v. Griffina. 1 83 37. 
(6) Dict. per Powys J. 10 Mod. 59. 


of 
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of diſcuſſion in the courts, it was ſoon found that a judge and 


| a jury were very unfit to unravel a long and intricate account, 


and it therefore became a practice, in caſes of that kind, and 

others which ſeemed to be proper for the ſame-tribunal, to refer 
the matters, by conſent of parties, under a-rule of niſi prius, 
which was afterwards made a rule of that court out of which the 
record proceeded, and performance of the award was enforced by 
proceſs of contempt. This practice does not appear to have 

begun before the reign of Charles II. for the reports of that pe- 
riod ſhew; that it was not before the latter end of that reign 
that the courts granted their interpoſition without reluctunee ; 
and in more inſtances than one a judge is ſtated to have ſaid, that 
theſe references were but newly introduced, and he never knew 
any good to ariſe from them. But their utility was ſo well felt a 


ſhort time afterwards, that, in the reign of William III. in imi- 


tation of them a ſtatute ( was made, reciting, that It had 
© been found, by experience,» that references, made by rule of 
© court, had contributed much to the caſe of the ſubjeR, in de- 
© termining controverſies ; becauſe the parties became thereby 
© obliged to ſubmit to the award of the arbitrators, under the pe- 
© nalty of impriſonment for their contempt, in caſe they refuſed 
© ſubmiſſion; and © enacting, © for promoting trade, and ren- 
* dering the awards of arbitrators the more effectual in all caſes, 
* for the. fanal determination of controverſies referred to them by 
* merchants and traders, or others, concerning matters of ac- 
© count or trade, or other matters,” That it ſhall and may be 
« lawful for all merchants and traders, and others, deſiring to 
* end any controverſy, ſuit, or quarrel, controverſies, ſuits, or 
< quarrels; for which Gere is no other remedy but by perfonal _ 
* achionor ſuit in equity, by arbitration, to agree that their ſub- 
7 of their ſuit to the award or umpirage of any pern or 
* perſons, ſhould be made @ rule of any of his Majeſty's courts 7 
< record which the parties ſhall chooſe, and to inſert ſuch their 
« agreement in their ſubmiſſion, or the condition of the hond or 
< promiſe, whereby they oblige themſelves reſpectively to ſub- 
mit to the award or umpirage of any perſon or perſons ; which 

| | « agreement 


(a) 9g andxo W. III. c. 15, f. 1. 
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agreement being ſo made and inſerted in their ſubmiſſion or pro- 
« miſe, or condition f their reſpeftive bonds, ſhall or may, upon 
producing an affidavit thereof, made by the witneſſes there. 
© unto, or any one of them, in the court of which the ſame is 
© agreed to be made a rule of court, and reading and filing the 
< faid affidavit in court, be entered of record in ſuch court, and 
 < a rule ſhall thereupon be made by the ſaid court, that the par- 
ties ſhall ſubmit to, and finally be concluded by the arbitration 
* or umpirage which ſhall be made concerning them, by the 


« arbitrators or umpire, purſuant to ſuch ſubmiſſion ; and in caſe | 


« of diſobedience to ſuch arbitration or umpirage, the party neg- 
* leQting or refuſing to perform and execute the ſame, or any 
* part thereof, ſhall be ſubject to all the penalties of contemning 
_ *-arule of court, when he is a ſuitor or defendant in ſuch court; 
* and the court, on motion, ſhall iſſue proceſs-accordingly.” 
By the words of this ſtatute it is manifeſt, that the ſubmiſſion, 
and the agreement to make that ſubmiſſion a rule of court, may 
a n 
dond. 

aan ee provifcin gf 463 
ſtatute, the court will compel a witneſs to it, to make an aſſida- 
rit of it, in order to enforce the award: for though the words of 
the ſtatute be not compulſory, the very nature of the thing gives 


the court a juriſdiction over the witneſs... The act of parliament 


has appointed only this way by affidavit, anda witneſs muſt not 
be permitted to evade it by his- refuſal : a witneſs to a bond is 
compelled, by a ſubpœna, to give evidence of the execution; and 
every man who ſubſcribes his name as a witneſs to an inſtrument, 
_ undertakes, by; implication, to give evidence at a proper time, 
and in a proper manner: no objection to this ariſes from the 
ſuggeſtion that the award was unfairly. made, and that the party 
has no other means of preventing the ſubmiſſion from being made 
a rule of court: the hardſhip of a particular caſe muſt not be per- 
mitted to vary a rule founded on general principles of utility. (a) 
Bur in order to found the application for a rule againſt-the 
witneſs to make the affidavit, it ſeems to be neceſſary to lay before 


the | 


(a) Clark v. Elwick. 1 Str. , 2. 10 Mod. 332 333» » + | 
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the court ſome circumſtance to fatisfy them of the probability of 
his being a witneſs 3 as an affidavit of his having acknowledged 
that he was; e oa bp ee e . 
„ 

been be denden iw wet Mbh nen Annen il Gehe | 
it does not appear whether the rule granted in conſequence of it 
may be abſolute in the firſt inſtance, or muſt be only a rule to 
ſhew cauſe. OT OE IT ON Ton Tug of 
rules of the latter kind. (a | 

Ir is not neceſſary that the agreement to make the ſubmiſſion 
a rule of court ſhould be part of the condition, or that it ſhould 
be actually ſigned: if it be written under the condition, and 
the ſubſcription, by affidavit, appear to have been made before. 
the execution of the bond, the court will take it to be part of 
the ſubmiſſion, as an indorſement by _y of defeaſance i is part of 
a deed. (b) 

IF the application be on behalf of one of 48 ie 
pear by the bond of the other, produced in court, that it was exe- 
cuted by him, the motion will be granted of courſe; the conſent 
of the latter appears by the execution of the bond. (c) . 
A SUBMISSION was by bond, and in the end of the condition 


was this clauſe: © And if the obligor ſhall conſent that this 


ſubmiſſion be made a rule of court, then, &c.“ A motion to 
make this ſubmiſſion a rule of court was oppoſed, on the ground 
that theſe words do not imply his conſent ; but that if he choſe 
to forfeit his bond, he might prevent its being made a rule of 
court: the words, however, were conſidered by the court as a 
ſufficient indication of conſent, becauſe they could have been in- 
ee c 
granted. (d) 

Bur if the agreement be only that the © award” ſhall be made 
arule of court, that is not ſufficient, it is ſaid, to ground an ap- 
nnen IG 5 Ion. (e) 


| (a) Vil, Rowan, 8. | x Salk. 72. Comyns, 114. 1 Lord 


1 (e) 2 Barnardiſton, K. B. 163. 
(c) Rudd v. Coe. Barnes, 55. | Str, 2178. | | 
(4) Baily v. Cheeſely. 13 W. III. 
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— it may be of one particular matter only, or 


_ the arbitrators ſhall pronounce their award; for on the one hand, 
a delay is neceſſary for inſtructing the arbitrators, and putting the 
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tention prevail: chereſore, where the ſubmiſſion was by deed, 
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Is a cauſe be referred by conſent at niß prius, in London 
or Middleſex, application muſt be made for the order of nf 
prizs, to the clerk of niſi prius ;. if an the circuit, to the judge's 
aſſociate, whoſe buſineſs it is to draw it up: and the attornies 
ought to ſet down the names of the witneſſes - propoſed to be 
examined on the reference, on a piece of paper, and deliver it to 
the eriet, who will ſwear them at the bar of the court, other- 

wiſe they muſt attend a judge to be ſworn. (a) 
Ir was formerly held, that the ſtaying of a cauſe was neceſ- 


ſarily implied in a reference; and even that if one of the parties 


to a ſuit ſaid he would refer the matter to ſuch a one, the cauſe 


muſt ſtay of courſe; becauſe, ſays T wiſden, that man is made 
judge. (, But it was afterwards declared by Lord Chief Juſtice 
Holt, that all the judges of the King's Bench had made a rule, 
chat no reference whatever of any cauſe depending in that court 
| ſhould ſtay the proceedings, unleſs it was expretied i in * rule of 
| reference to have been ſo agreed. (c) 


| Tx extent of the ſubmiſſion may be va- 
Extent of the rious according to the pleaſure of the parties; 


| of many, or of every ſubject of litigation be- 

tween them; but, what extent ſhall be given to the particular 
words of it, will be more properly diſcuſſad in another place. 
IT is uſual, and even neceſſary, to fix a time within which 


queſtion in a condition of being determined; and on the other the 
time ought to be limited, becauſe it would not be juſt, that it 


ſhould be in the power, either of arbitrators or of the 1 
to put off the final deciſion for ever. (d) 


Tx ſubmiſſion, being the voluntary agree - 
Submiſſion, how ment of the parties, the words of it muſt be 


| 2 ſo underſtood as to give a reaſonable-conſtruc- 


tion to their meaning, and to make their in- 


(a) 1 Compton, 263. Impey, $71. (c) 2 Lord Raym. 789. 
(6) n Mod. 24. (ad) Domat, x vol. 224. 


' rehearſing 
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rehearſing that each of the parties was bound to the other in a 


ſum of 100l. and they, by the ſame deed, granted, that © if each 


of them ſhould ſtand to the award of A. B. then the obligation 
of him who performed the award ſhould be void, and that of him 
who did not ſhould be in full force: and it was objected, that 
this ſubmiſhon was void, becauſe it imported that each of them 
was bound for the performance of the award by the other. This 
conſtruQion was rejected as abſurd and nonſenſical, and contrary 


to the plain meaning of the parties : and it was held, that the 
words, © if each of them ſhall ſtand, &c. ſhould be taken in 


the ſame ſenſe as if the ſubmiſſion had been expreſſed thus, © that 
the one was bound to the other, and the other to him, each that 


himſelf ſhould ſtand to the award, if not, his obligation to be i in 
full force. (a) | 


So, where the condition of a bond was to ſtand to the 3 5 


of two arbitrators, with a proviſo that it ſhould be made on or 


before the 23d of January; but if the arbitrators ſhould not agree 
on the award, that then they ſhould chooſe an indifferent man, 


and “ they” ſhould ſtand to the final end, determination and 


judgment, which he ſhould give on or before the 28th of January, 
under his hand and ſeal : it was ſeriouſly argued, that the laſt 


pronoun, © they, not having immediately before it any ante- 
cedent, to which, in the grammatical order of the ſentence, it 
could be referred, it applied to the arbitrators, who were to per- 


form the award of the umpire ; but good ſenſe prevailed over this. 


objection, and the court held that it ſhould be referred to the 
parties themſelves. (b) | 

WHERE the ſubmiſſion was to the award of four men by name, 
© ſo as the ſame award be made, and delivered up in writing by 
them, or any three of them: it was not till after ſeveral ſolemn 


arguments, that the court were prevailed on unanimouſly to hold, 


that theſe words gave an authority to any three of the arbitrators 


named to make the award, the latter words being explanatory of 
the meaning of the parties in the former : that though in technical 


exactneſs the © fame” award referred to the — 


(a) 298. 6.3. b. 11. a. _ 
( utler v. Wi 2 Keb. 204. 1 Saund. 65. be 
w_ ſentence, 
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ſentence. and mitch be eben mean Ae em ib by ut hee 
⁊s this conſtruction would render the latter words perfectly uſeleſs, 
it muſt be rejected, and the obvious meaning of the parties, on 
the whole, adopted: that the © ſame” award ſhould be referred 
to the thing, and not to the perſon ; ſo that it ſhould be inter- 
preted © the ſame” award of the ſame things, trademarks. hows 
faid arbitrators, or any three of them. (a) N | 
Tur reader, perhaps, anticipates the obſervation, that a mind 
unacquainted with the hiſtory of legal chicane, will hardly be 
able to conceive that a doubt could be raiſed on the ſubject. * 
Wn xxx there is a repugnancy in the words of any part of the 
if the condition of a bond, dated the 16th of March, be to ſtand 
to an award, with a proviſo that it be made on or before the laſt 
day of © this inſtant” month of « April ;” here, as no month can 
_ anſwer to the deſcription, of this © inſtant month,” but that in 
which the words are uſed, namely March, the words © of April” 
ſhall de rejected; for there is nothing to determine them to the 
next April, any more than to the April of any other year : there- 
fore, if the award be not made till the laft day of April, or indeed 
at any time after the laſt of March, it will be made at a time out 
of the ſubmiſſion, and therefore of no effect; but had it been © on 
vr before the laſt day of April,” without the words, © of this 
inſtant month, in order to avoid the uncertainty, it ſhould have 
mum the April of the fame year. % — © 


W of Al kind of authority is in its nature re- 
P wecile, dawn wat bland Brow 
revoked. words; therefore, if one of the parties, before 


the making of the award, or before the expi- 
kin of tht Grad — it, revoke the authority of the ar- 
bitrators, the latter cannot proceed; or if they do, the party 
revoking is not bound to perform their award, but may plead the 
— in hay of 20 23509 on the awed UhI; aun 


ca) vid. 1 Rol. W tas Jac. 277. . 
| Jac. goo. Bridgemen, 91. Mo. $49. | Girling, and Berrie v. Perrie. 
3 Bulftr. 62. 1 Bulſtr. 122, 123. | (6) Sherry v. . Fee | 
Brownlow, 112. Yelv. 203, Cro. ban, 15, 16. 902 | 
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of diſpute z {b)-=and, in this reſpect, our law correſponds. with 
the civil law. (a.) But if one on one ſide, and two on the other, 
ſubmit, one of the two cannot revoke the authority of the arbi- 
e without the-ather "for baing Jointly: given, it 'wanik de | 
jointly taken away. (b) 

Ir ene vated, ate win a b 
too; © I diſcharge you from proceeding any further,” faid to 
the arbitrators, will be ſufficient. /4) But if the ſubmiſſion was by 
deed, ſo alſo muſt the revecation be, Ce) according to that gene- 
rü EO WING authority, or obligation, 

| I ER ir El NE GE 5 
-onſtituted. (f) 

— W ae eme an Cx» 
preſs revocation; it does not extend to that which muſt neceſ- 
farily be implied by conſtruction of law, from another act of the 
party; for a collateral act may ſometimes amount to a revocation 
of the authority of the arbitrators. Thus, if a woman, while 
ſole, ſubmit to arbitration; and marry before the making of the 
award, or before the expiration of the time for making it, the 
marriage is a revocation ; becauſe, by that, all the perſonal pro- 
perty of the wife, and a permanent intereſt in her real property, 
which would be bound by the award, veſts in the huſband. (g) 

So, where a man brought an ejectment againſt another, to re- 
cover a mill of which iv Tater way 2s pollen, the defendant 
ſuffered judgment to be entered by © ml dicit;”” but afterwards 
they agreed to refer the queſtion, © Who ſhould have it,” and other 
matters which were in difference between them, to arbitration 
by bond. The plaintiff, in the ejectment, before the expiration 
of the 1 ſued out an © habere 

oſleflion n and had the 25 


(a) Ff. I. 4, t. 8, ſ. . | aan Fitah. 53. b. vid. 
(b) 5 Ed. 4. 3. b. $ Co. 82. a. | 8 Co. 80. b. es 
Br. Arb. 35. 21 H. 6. 30. a. 28 ( Unumquodque diſſolvitur eo 
H. 6. 6. b. 6 H. 3. 10. 28 H. 6. 6. ligamine quo ligatur. _. 
Fitrh. 51. a. Br. 44. bd. e Wm. Jones; 388. 3 Keb. 9. 
(4) Barker v. Lees. 2 Keb. 64, 79 | * a 
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to him; and on an action of debt being brought on the ſubuailic 

bond, it was held, that by taking away the ſubject of the arbi. 

tration, he had taken away the poſſibility of making the award. Ca. 

In the year books, a diſtinction is taken between a ſubmiflion 

mw by obligation, and a ſubmiſſion without obligation. In the fark 

=_ - caſe it is ſaid, that the obligor cannot diſcharge the arbitrator, 

| | becauſe he is bound to ſtand to his award; but that in the latter it 

is otherwiſe. (þ) Lord C. J. Coke explains this diſtinction in this 

way; that in both cafes the authority of the arbitrator may in- 

deed be revoked ; but that where the ſubmiſſion is without obli- 

gation, the party revoking loſes nothing ; whereas, in the other 

caſe, he forſeits the penalty of his bond: for by countermanding 

the authority of the arbitrators, he has not fulfilled the condition, 

by ſtanding to, and abiding by their award; and becauſe, when 

| man, by his own act, renders the condition of the bond im- 

| ir 
annexed. Cr), 

TuIs difference ae ef e een in dünn en 

Was certainly good law at the time, when it was held, that no 

action could be maintained on an award of a collateral thing 

made in conſequence of a parol ſubmiſſion z but now. that it is 

„ held, that an action may be maintained on ſuch an award, it max 

Fy reaſonably be fuppoſed the courts would alſe ſuſtain an actiom on 

the caſe for countermanding the authority of the arbitrator. - A 

_ caſe is reported in two books, in one of which a doubt is expreſſed, 

whether all being by parol, the plaintiff could maintain that ac- 

tion, or have any other remedy ; but that is evidently nothing more 

inaccurately ſtated. Cd. In the other book, the caſe is reported 

at length, and the manner of the pleadings diſtinctiy given; the 

breach being aſſigned in a diſcharge by the defendant of the arbi- 

trators from making any award; e 20 SEEN 

without much heſitation, A 


4's | 
(a) Green v. Taylor. Sir T. E. 
. 8 u. 284. . 
Ce) Vynior's caſe, 8 Co, 32.2. } 2 32 b * * | 
Brownlow 62. ad pt. 290. 
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Fax tate ef the eivil la is that-when the arbitrator is dif- 
charged by one of the parties,” or prevented by his act from mak - 
ing his award, then, f a penalty. wus added to the ſubmiſſion, that 
penalty was forfeited; but if no penalty was added to the ſub- 
eilen, the oppoſite party men 
action on the caſe. C 

Ir owe of th parties firſt revekd the euthority of ihe arblteators; 
ind afterwards-e6queſt them to make an award, that will not fave 
the forfeiture. But where the ſubmiſſion limits no time for the 
making of the award, that ſhall be underſtood to be within con- 
yenient time; ad if in ſuch a caſe the party requeſt them, and 
. ˙·1 bo-no beach of the 
ſubmiſſion. (b) 

Ons party may alſo wok a conſent of the tors bet 
conſent after the revecation- will- not ſave the penalty of the 
bond. Cc. Fat 

he Ce by the meniage of a fome fab, 
if the huſband and wife ſubmit again, the courts will not encou- 
rage the oppsſite party in ſuing for the forfeiture; d  * 

THERE may be ſeveral acts done by either of the parties be- 
fore the award made, which, though they cannot properly be 
called a revocation, yet amount to a breach of the ſubmiſſion, 
Thus, where' a man ſubmitted to pay ſuch coſts as ſhould be 
ſtated by arbitrators chdſen indifferently by the parties, it was 
held to be a breach in him not to have carried in his bill to the 
arbitrators, becauſe he was the cauſe that no award was made. e. 

WHETHER the parties may revoke, when the ſubtniffion is 
by rule of court, by conſent at niſ prius, or in. purſuance of the 
flatute of William, it i is immaterial formally to lay down. It 
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ſubmiſſion a rule nene 


quis promiſcrit : ren 
p dean aio—FE. I. 4 t. f. . ay. 5 
7 2 Keb. 20, 20. 1 5 

Noble v. Harris. „. 245, I 
(4) 3 Keb. 94. 
n. * 
Tos. * 
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has been ſeen, that, in the latter caſe, the courts have made the 
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parties 3 and, in both caſes, they will puniſh as a contempt, any 
att by which the arbitrators are diſturbed or hindered from making 
their award. (a) Thus where a matter was referred by conſent 
at #;ſj prius to the three foremen of the jury ; and before the 
award was made, one of he parties ſerved the arbitrators with a 
ſubpoena out of Chancery, which hindered them proceeding to 
make an award ; the court held this to be a breach of the rule, 
and granted a rule to hav cane why an ameckownt. Wacrh: tft 
go againſt him. %% | 

Is the civil or dos lev eaten ins 66 fr Pros, UAE 
the party to a ſubmiſſion, while the matter was before the arbi- 
| trator, appealed to the ordinary courts, he — 
nalty. (c 


CHAP. U. 
Tan T A e 8. 


T is a general rule, that every one who is 
Who may fubnit.. A capable of making a diſpoſition of his pro- 
perty, or a releaſe of his right, may make a 

ſubmiſſion to an award : but no one can, who is either under a 
natural or civil incapacity of contracting. Cd. Therefore a married 
woman cannot be party to a ſubmiſſion, whatever may be the 
ſubject of diſpute, whether ariſing before or after her marriage: 
but the huſband may ſubmit for himſelf and his wife. (e) | 
On the principle that an infant cannot bind himſelf for any 

thing but neceſfaries, it is clear he cannot be party to a ſubmi- 


(a) Vid. 1 Cromp. Praf . 262. | sed f hoc obtinuerit 3 faturum ek, ut 
(6) Dayila v. Almanza, 1 Salk. | in 288 quem ponitet com- 
c $iquis rem, de qua compro- rgo adverſus cum pcena committen- 
miſſum fit, in judicium deducat : qui- | da eſt, lite apud judicem ſuo ordive 
ln ja wo i | pgs. VEL KEIL 275 
CT | 8 
ia jam non ' 2 i” 

_— | 


| curity to force him ;; but it is by no means a ſingular thing that 
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ſion, whether che matter in diſpute be an injury done to him, as 
for a battery committed on him, or for a treſpaſs on his land; (a) 
or an injury done by him to another. The laſt caſe, however, 
was not always conſidered as clear law ; and ĩt has been inſiſted, 
that he might ſubmit a treſpaſs committed by himſelf, becauſe that 


might be for his benefit; and if he could not, inſtead of being 


favoured by the law, he would be in a worſe condition than other 
men: but that reaſon fails; for though it may be for his benefit, 
it may as probably be otherwiſe ; for the arbitrator may award a 
greater ſatisfaction than might be given in the due courſe of law, 
or the damages awarded may be'increaſed on account of things, 
for which, by the law, the infant cannot be charged ; and the 
rule with reſpeQ to an infant is, that he cannot bind himſelf to 
any thing which, by poſſibility, may be to his diſadvantage. It 
whether he will perform the award or not, and that therefore an 
award made, in conſequence of a ſubmiſſion by him, is not ab- 
ſolutely void, but voidable only: (c) but this is contrary to the 
OC eee ee 
ſinal period to diſputes. 
ee t a ſubmiſfion to 5 
arbitration, fo it has alſo been decided, that if another enter into 


a bond, conditioned, that an infant ſhall perform an award, this 


is alſo void, and the obligor could not be ſued upon it. This, 
however, was without any argument applicable to this parti= 
principle that the infant himſelf could not he bound. It ſeems, 
indeed, to be carrying the indulgence to an infant by much too 


far, and to be contrary to the analogy of law in other caſes. - It 


is in fact ſaying, that in all caſes, where an infant cannot bind 


himſelf, no one elſe can be bound for him ; which cannot be pre- 


tended to be true. The infant himſelf indeed cannot be com- 
pelled to perform the award, neither is it in the power of his ſe- 


(a) a Fhbt, $3. ®. 13 k. 4. 12. Dub, Rol. A. a A. 2. 
Rol. Arb. 2 A. 2, ſays cont. 10 H. 6. , 2.000 
(c) Rudſton v. Yates. March 111, 141. 


C 3 a man 
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. a man ſhall forbeit his bond, though it be nat in his amn power 


to ſave the penalty, þy. perfarming the condition. There jy, iur 
deed, an implied exception in the caſe of ſubmiſſian to a award 
chat if the award itſelf be void, he {hall nat forfeit his band by 
where the objection appears an the award itſelf ; and, if this be 
good, there appears not the ſhadow of a xeaſon why the ſecurity 
og! „ gra ee eee 
 fant's default. fa) | 

. was again agitdud wa 
argument urged in avoidaxce e The ſubmiſſion 
on behalf of an infant is void, the award therefore is void, do- 
pending on a void ſubmiſſion, and a bond for performance of a 
void award is neceſſarily void ; therefore the ſecurity cannot for. 
Feit his bond.“ The ſame kind of anſwer was given as'is fug- 
geſted above; and though the opinions of the court are not 
ſtated in very decifive language, yet, on the whole, their incli- 
nation ſeemed to be, that the ſecurity forfeited his bond, if the 
infant did not perform the award.” -In'this caſe, indeed, the ac- 
tion was brought by the infant, and her ſecurity, for non-per- 
formance by the other party; but as the defendant's objections 
were founded on the ſuppoſition that the infant' was. not bound 
to perform her part, and that therefore there would be go reci- 
ne 
for the infant be plaintiff or deſendant. (b). row 
Tux ſame queſtion was again agitated, buthe-dueifogepiaie 
given; becauſe it appeared that the father had been bound for 
be the caſe with reſpect to the father's being bound for his /on, 
yet his ſubmiſſion was good as to himſelf, and judgment Was ace 
nee 6 

Bor it was afterwards exprefily:decided, againſt the miths- 
DEE nn ̃ oro 


(a) Vid. Jenk. 216. | "EY 1 Gill. Ruſel, 
Stone v. 2 Latch 207. | Hil. 2623. Freem. 62, 139. - 
3 Bd, 33 0 Rudſgn v, Vers, ante. 
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arbitration a diſpute between the preſent incumbent and himſelf, 


be awarded, that for 7ol. he releaſe an obligation given to his 


5 Comb. 318. 
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cat the guardian may ſubmit ft be infant, and bind himdelf tha f 

he ſhall perſorm the award. (a 2 
Tuus we have at length adopted the good ſenſe of the Remai 


law, by which it was held, that an infant himſelf could net be 
bound by his ſubmiſſion z but that if he ſubmitted by a ſurety, 


pute between another and himſelf, in right of his teſtator or in- 


as executor of the laſt, on account of ſome dilapidations of the 
parſonage, alledged to have been permitted by the default of the 
teſtator, and in his life, no objection was made to the want of 
power in the executar to ſubmit : (c) but if the arbitrator do not 
give him the ſame meaſure of juſtice as he would be entitled to 
at law, the executor, or adminiſtrator, muſt account for the de- 


fciency to thoſe who are intereſted in the effoQts of the teſtator = 


or inteſtate, (d) As, if an executor ſubmit to arbitrament, and it 


teſtator in 10ol. for performance of covenants which were broken 
by the obligor, the 100. ſhall be aſſets, for the ſubmiſſion is his 


on act: (e) and by his ſubmiffion he precludes himſelf from af. 


terwards pleading to an action on the arbitration bond, that he had 
fully adminiſtered, and that he had no aſſets of the teſtator or in- 
teſtate at the time of his ſubmiſſion, or fince that time. % 
So, the aſſignees of a bankrupt may ſubmit to arbitration, any 


diſputes between their bankrupt and others, provided they pur- 


ſue the directions of the ſtatute, which enaQts, & that the affignee, 
6 or aſſignees, of any bankrupt*s eſtate and effects, with the con - 


* ſent of the major part in value of the bankrupt's creditors, | 


(a) Reherts v. Newbold, 6 w. 3. N rt. 6 th, : 


(% $i pupiltus fins tuteris ab- nn 
(4) Of. Exr. 229 cited Com. Dig, 
Adminiſtration (I. 2.) 

(e) R. 3 Leon. 53+ f 

* D. N. „ren Nr. 
1 en. 
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6 who ſhall have duly. proved their debts under the commiſlian, 
ct and who ſhall be preſent at any meeting of the ſaid creditors, 
< purſuant to notice to be for that purpoſe given in the Loriden 


« Gazette, to ſubmit any difference or diſpute between ſuch aſ.. 


<« ſignee or aſſignees; and any perſon or perſons whatſoever, 


” « for or on account, or by reaſon or means of any matter, cauſe 


4 or thing whatſoever, relating to the bankrupt, his eſtate or 
effects, to the final end and determination of arbitrators to be 

& choſen by the ſaid aſſignee or aſſignees, and the major part in 

& value of ſuch creditors, and the party or parties with whom 

“ they ſhall have ſuch difference, and to perform the award of 
* ſuch arbitrators—and the fame ſhall be binding on all the cro- 
<« ditors of the bankrupt.” (a) 


Br virtue of the authority of this ſtatute, ee 4 


at a meeting cannot give a general power to the aſſignees to re- 
fer matters to arbitration according to their own diſcretion; there 
mult be a particular meeting on notice for that particular page 
pale,” in d London: Gavete, to. conkider f each partice 

caſe. (b) 


= 


e 1 tatats 
by ax 4 , * ure parties to the ſubmiſſion ſhall be bound 


by the award. 


Tuus, if a man ſubmit, N 


difference between the | partrierſhip am another; the partner 


ſubmitting ſhall be bound to perform the award; but the other 


ſhall not, becauſe he is a ſtranger to the ſubmiſſion. (c) 


* | So; fi einen an thiend bend. ent fornef the cajitinnte 


on the other, in behalf of themſelves and the reſt of the inhabi- 
tants of the pariſh, but without the authority of the reſt, ſubmit 


 to_ arbitration by bond, the pariſhjoners ſubmitting ſhall alone 
| be anſwerable for 2 breach of he award by any of the other 


pariſhioners. (4) x 
So, u genera, 3 mag is hound by an ang 19 hich bf 
mits for another ce), 


(a) ena = in Di: 1 
308 Ex parte Whitchurch, 1 Atk. | gel Allop v. Senior. 2 Keb. 70%, 


718, 
145 $trangford v, Green . 2 Mod. f - k 
4 | UT 
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* 
pute between the principal and another, an award made in con- 
ſequence of ſuch a ſubmiſſion is binding on the principal alone; 


and it is. no . che mn II eg 


of the diſpute, (a) - 


Wren — Gnas ů —— utdencd 


— 2 >; 


agree with the oppoſite party to ſubmit the matter in diſpute to 


where A and B, two merchants, freighters of a ſhip, on one 


matters concerning a prize taken by way of repriſal: A and B 
entered into'a bond, and C and D into another, to perform the 


award; for if A and B did not pay the money, the part owners 


and mariners might have an action of debt againſt them on the 
award, becauſe they were all parties to the ſubmiſſion, though 


only two were obligees in the bond: and if they paid the money 


to C and D, to the uſe of them and the reſt of the part owners 
not pointed out, yet, as they had jointly ſubmitted, the award 
might be to pay them jointly ; and although (the award, in fact, 


being to pay to C and D, for their own uſe, and that of others) 


e ee e Heck, Hake bill. e wore fac 


by the award: and this caſe was aſſimilated to that of an award 
that one party ſhould enter into a bond to pay a ſum of money 
to the other at a future day, which was good, though it was only 
a thing in action; and the reſt of the part owners might have 
their remedy, at leaſt, in Chancery, againſt C and D, as truſ- 
6 rr 


(a) Dre, 216, b. 217. 
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action for money had and received, there is no doubt, but u 
if a certain proportion of prize-money had been agreed on ſor 
could be aſcertained, each individual of the remaining- number 

might maintain an-aftion againk C — 
8 — EY ©: 0? whey on ou: 

Wax chere are tuo on one fide, nk ects 

R yet if the award be general that they 


mall do one entire thing, not pointing out diſtinct parts to be 


done by each, both ſhall be bound to performance of the whole, 
and . . wn mn 
ance. - 
er — hw His: was: 4 . nan 
lands between A, B, and C; and A on the ona part, and B and C 
en the other, ſubmitted bo the award of J. 8. A becoming bound 
in an obligation to N and C in the ſum of 1600l. to perform the 
award on his part; but B and C, unwilling to be bound the one 
far the other, entering into. ſeveral bonds of 1000l. each to A, 
| yeleaſe all his right in the land to B and Cz and that, in Sun 
| deration of this, B and C ſhould pay 0oli te A. On an:aftien 
of debt brought by A againſt B, on this bond, far non-performs 
that each was bound to the performance of the whole award ; for 
| they bad jaindly ſubmitted, though by ſeveral obligations. 4% 
Bur, in fuch a caſe, if the award had been ſeveral, certainly 


the one oe ned Levatiech fagk ESE GPa 
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on perforwanee of the award by the principal, otherwiſe ho be in 

full force, this ſhall bind the attorney, and not the pringipsl, (a 

_ * Yer, it is the common underſtanding, that the aſſent of the 

attorney in a cauſe, to a -reference+ by a rule of Si, proce, will 
hind the client: and the reaſon of the difference ſeems to be this, 
that in the frſt caſe the general charaQter of attorney does not 

imply a commiſſion from the principal ta do any thing © much 

out of the ordinary courſe. of the buſineſs of a general attorney, 

as to refer a matter to arbitration z but the emplayment as at- 

torney in a particular ſuit, implies the client's aſſent that he may 
do every thing which the.court IE . e 
the cauſe. 

Zur it has been held e that he aflant of = Gel- | 
tor to 2 refexence; by a rule of court does net kind the client; 
though in the very ſame calc it is adinitted, that in the courts'of 

law that of the attorney does; and that if the decree be made to 
_ perform the award, and there appear in the decree only che uſſent 
af the ſalicitar, it is not incumbent an the plaingif, in a bill uf 

in the principal ; and 'that even the attendance of the folicitos, 
with counſel, befare the- arbitrator, — Arr Dem 
a GI PIL{07- vob 's 
Ir may well be doubted, however; how — 
this caſe would be recognized at preſent ; the character of fulici- 
e ee NAC ABIGAIL an gy 
in them th fume: they anly diff in name, and radi in i 
ferent courts, - | 
Is the huſband Bett enn — which he 55 
might Uſpols in vight of his wife, the wil ſhall after his death, 
be bound by the award; As if the huſband and wiſe be poſlefied 
of a term in the right of the wife, as executrix of her former 
buſband;; aud the preſent huſband, and a frapger, whe chains 
title to it, damit ho intereſt and tide of the Wen 
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(a) Bacon . Dubarry. 
Raym. 246. "x2 Mod. n0h. 
039+ 1 | 


KY 


Y $5 EP RE OFT EPRALOE TAHOE EET TRSG 


= THE PARTIES. | 
of certain perſons, who award one part to the pretender, and the 
other to the huſband and wife, re * 
huſband, ſhall be bound by-this award. (a) 4 2 
80, under a ſubmiſſion of all matters between A 
and another, the arbitrator may comprehend in his award a mat- 
ter in diſpute in the right of the wife. As if a woman be in- 
debted-to F. S. in a ſum of money, as adminiſtratrix to J. D. and 
then marry: if the huſband and J. S. ſubmit all matters between 
them; an award, comprehending the debt due by the buſband 
and wife, though in the right of the wife: and as adminiſtra 
ſhall bind the huſband, if the wife bad aſe for in that caſe he 
is chargeable by the marriage. (b) 

UNDER a ſimilar ſubmiſſion, an award, acavetuatiietce 


due to the wife as executrix, will bind the wife after her huſband's 


death, as it will the huſband himſelf during his life. (c) 
Bur where a ſubmiſſion by the huſband reſpects any property 
_ awatd which gives that property to another, it would ſeem, 
would not be conſidered as binding on the wife: as if the huſ- 
band, among other things, ſubmit the right of a manor, and the 
arbitrators award that the huſband ſhall give up to the other party 
a deed, by which an annuity is ſecured to the wife out of the 
manor; this award cannot be enforced, becauſe the right of the 
not to the annuity itſelf. But if the ſubmiſſion were jaintly by 
the huſband and wife, it ſeems not to be queſtioned in the book in 


which this caſe is reported, that both the huſband and wife would 


be bound by this award: {4) yet ſome doubt might be raiſed, 


intereſt of the wife can be transferred, is by the ſolemnity of a 
fine. ee e eee 


Ow „ . cx 


(e n >EL Bal. Arb. P. 2. fen N 447. ee 
with a quere | Ca. Law and Ed. 213. 
r M. W. ELK cited Bridg. 
Jac. B. R. NM. 13. Jac. B.R..S. C. | gr. Rol. Arb. P. 3 

1 Rol. Rep, 268. 1 hy pſ2 Vie H. 6. 19. and x Rel. 


J 


— 


00 


1 © 


EF 


A e ee 


ow & 


1 


> & * # 


-= 


of the bankrupt, muſt, it is evident, be bound by an ammel.cnte 
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before the bankruptcy, in conſequence of a ſubmiſſion by him. 
Ir was formerly thought, that an action of debt could not be 
maintained againſt an adminiſtrator on an award made between 
the plaintiff and the inteſtate, even though the award was in 
writing; but the reaſon given, though often in the ancient books 
uſed as an argument to impeach an award, ſeems to be altogether 
inapplicable: it is no other than this, that the inteſtate might 
have waged his law ; or, in other words, by the intervention of 
certain ceremonies, ſworn that be did not owe the money 
awarded. (a) 
Bur this opinion has been fince over-ruled ; and it has been 
held, that an award creates a duty, which ſurvives to the exe- 
cutor or adminiſtrator, and that they ſhall be compelled to per- 
nm e we 
or inteſtate. (b). 
 WaurrTHER, by hs Benn as. cate, 
ceaſed was bound by an award made in the life-time of his prede- 
ceſſor, does not appear very clearly, Rats rot 
tation of the law is, that he was. (c) _ | 

Ir may ſafely D 
rule, that all thoſe who would be bound by . | 
an award may take advantage of it, if made — | 
in their favour, or in the favour of thoſe.  — 2. 
in whoſe right they would be bound. 

 TarrEFoRE the aſſignees of a bankrupt 3 
of an award made in favour of che 222 — 
ruptey. 


And for the ſame 8 8 


r 
tate before his death. | Fe. 


(a) Bowyer . Garland, Cr. El. wi e 
or 2 W and M. Dawney v. ve 
— 2 Ventr. 4. Vid. 1 L. Raym, | ö 
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Te- fe am 
difpofition to give efficacy to awards, yet there are ſome 
 cafos in which they have refuſed them their protection; becauſe 
e e eee e eee 
jects of a reference to a domeſtic tribunal. 

Ir — diftinAy to point out what fubjects 
of controverſy the law permits to be referred, and to what others 
it refuſes that privilege. The general anſwer to this- queſtion 


will be beſt obtained, by adverting ts the great principle on 


which every reference is made, and the obligation impoſed on 
the arditrator, by implication, from the nature of his duty. That 
_ anſwer, indeed, will not exactly apply to all the caſes that may 
occur: ome of them can oaly 1 
technical reaſons. 


Tux only motive which can influence s mag ts tefer any fub- 
je& of diſpute to the deciſion of an arbitrary judge, is to have 
ac! amicable and eaby ſettlement of ſomething which in its nature 


is unten. It would be contrary to the duty of ay arbitrator 
to do any thing that were unjuſt between the parties; and if the 


demand of the one upon the other were either certain in its ori- 


gital creation, or ſubſoquontly aſcertained by any other means, 
= arbitrator would do manifeſt injuſtice were he to order, eicher 


wu 
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that more Hoult be given, or that leſs ſhould be received in "_ 
tisfaction. It would therefore be nugatory u H that to the 
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decifion of an arbitrator, in which the low, following the A 
of juſtice, will not permit him to make any change. — 

On theſe principles an award is of no al, when made of 

debt on a bond for the payment of a ſum certain, whether it be 


fingle, or with a condition to be void on the payment of a leſt 


ſum, or of debt for arrears of rent aſcertzined by a leafe, nor of 
covenant to pay 4 certain ſum of money; (a) nor of debt on the 
arrears of an account taken before auditors, whether aſſigned by 
the maſter of the accountant, or by the court, in an action of 
account. ) Nor of damages Ty CIC . 
for in all theſe eaſes the demand is afcertained. * 
rr eteBaagilie 
be made of a queſtion relative to the detention of the title deeds 
of an eſtate, nor of the demand of annuity ; ſor, in the firſt caſe, 


the writings only are to be recovered ; and, in the other, the 
annuity itſelf and the arrears. In ſome of the old books, how- 


ever, reaſons more technical, but leſs fatisfaftory, are afligried 
for theſe caſcs : that in the action of detimze of charters, neither 


the wager of law, nor outlawry, hes ; and that it concerns land, 


and comprehends 2 warranty in itſelf, which is an inheritance ; 
and that a writ of anmaity is an actiom mitt with the realty. (4 
Bor an action of account may be ſubmitted; for, till the ac- 


count be taken, the fum remains uncertain. ſe So alfo a tre. 
paks for taking away the charters of an eftzte ; for there uncertain 


damages are to be recovered. for the injury of taking them away, 


(a) 10 Kl. 3. 1 Rol. 2 
Arb. R. 4. 5. Blake's caſe, 6 Co. | it, and then have his acen of debt 
43, 44- _ ' for the arrears. Or he might, in tht 

(b) 4 H. 6. 27. 6 H. 4.6. 2 firſt inſtance, have a writ of acconnt; 
Find. Abe. a. 6 0, Rol. Arb. R. 

Le. 292. | 


% K 6. 66. . 
Rol. Arb. V. 1. A. 6. V. 3. 4 7 
| (e) Rel Ab. R.. 


oceans 


aſcertained by the agreement or contract of the parties, though 


311 it, as it is by covenant, bill or bond, 


2 — 2 en Daten 
. ; 

Anus, in general, W eee 
by acdion only uncertain damages, the ſubject of complaint may 
be the object of a reference to arbitration: as any demand not 
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the claimant demands a ſum certain; as a claim of zl. or 


| exit expences in the ſervice of Ge ather arty. (a) 


+ "So, debt ariſing on a ſimple contract; (U . 
uſe and occupation; (c) a complaint of ſlander; Cd treſpaſs of 
every kind, whether perſonal or to the land ; Ce) and, in general, 
all kinds of perſonal wrong, where, by the policy of the tate, 
de injury done to the individual is not conſidered as merged in 
NIE GCE CER 
| the public manners. (% 

Tux is alſo a diſtinction 
on adeed.. Where the demand is wholly aſcertained by the 


to pay a ſum of money; there this certain demand cannot be 
- avoided, but by matter of as high a nature, and therefore cannot 
be ſubmitted to arbitration, as has been before mentioned: but 
+ when no certain duty accrues: by the deed alone, but the demand 
ariſes from a wrong or default ſubſequent, together with the deed, 
' As in the caſe ofa bond to perform covenants, or covenant to 
repair a houſe, there the demand being for damages for a breach 
may be ſubmitted. (g) 


On the ſame principle, n allen an theo ice for enti- 8 


cing away the Plaintiff's ſervant, might have been anſwered by 
a ſubmiſſion of that injury, and an award in conſequence of it; 
becauſe the action was not grounded merely on the ſtatute, but 
| allv0n the departure of the ſervant, which was matter of fa. (3) 


(a) Sower v. Bradfield. o. Bl. | (8) Blake's caſe. 6 Co. 45, #4 
422. Cro. Jac. 99. Ann 

(5) 45 Ed, 2-6 ab. N 4, 55 6. 
2 4 H. 6. 25. b. Rel. Arb. v. 8. (b) Rol. Arb. S. 2. Vid. den 
) x Keb. $48. | | of labourers, 23 Ed. 3. fl. 1, and the 


— 13 R. 2. . |} other old ſtatutes on that ſybjeRt. 
Cf) Vid. infra, "— "= oe 


«at > @,. &@ i. 
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Mos r of thoſe caſes too, which cannot be ſubmitted by hem 
ſelves, may, when joined with other things of an uncertain na- 
ture; becauſe then there is an uncertainty-in the whole of the 
diſputes ; (4) as debt on a bond, whether ſingle or with condi- 
tion; (b) debt for arears of rent aſcertained by a leaſe for 
years; Ce damages recovered by verdi& and judgment: (4) 

Bur it was determined, in very early times, that the arrears - 
of an account taken before auditors, aſſigned by the maſter of 
the accountant, cannot be referred even amongſt other things; 
becauſe, ſay all the juſtices, an award is not of ſo high a nature, 
as debt found before auditors, the latter being matter of record; 
e) and they certainly would have ſaid the fame thing; had the 
caſe been that of debt found before auditors aſſigned by the court. 
Tus fame reaſon; however, applies, even in a ſuperior de- 
gree, to the caſe of damages recovered by verdict and judgment; 
for theſe are ſurely matter of record, and of as high a nature as 
atrears found before auditors : and, perhaps, had the latter caſe * 
remained to be decided in more modern Gy wwe ee 
received a different determination 

However, in all cats where the dene ud as f and; he” 
. 
cialty cannot be anſwered but by a ſpecialty. ( N 

Turzzrons, where A was indebted to B in ad. by a fingl 
bond, and they ſubmitted all matters between them, by parol, 
and it was awarded, that A ſhould pay to B a leſs ſum in ſatis- 
faction; it was determined, that though he had paid this ſmaller” 
ſum, according to the award, yet this was no- diſcharge of the 
bond. But it was alſo held, that if the ſubmiſſion had been by 
bond, by which each bound himſelf to perform the award; A 
wort hve BENE v 


(a) Flbe. n. b. 6H; £6. a b. (e) 10H. yo: Rol. Ar. k. 3. 
Rol. Arb. R. 3. Tr. 22 Car. Faver | (4) Gouldib. gr, 92. 
v. Bates. 8. C. Al. 4. Morris v. ce) 6 H. 4. 6. . 4 H. 6. 17, 18. 


I. 


T Par. 


TE Bo LILZECI TTT BEERS, 


it; 


Creech. 2 Keb. 623, 659. * Fhbt. 52, a. b. Rol. Arb. R. 1 6. 
292. 


(9 Lumley v. Hutton. M. 13 8.2. vid. 1 Le | 
Jac. B. R. H. 15 Jac. B. R. Rol. | | 
Arb. B, 8, 6 1 Keb. sk. u. Brooke, 44. 8. | 
937. 


o be 
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he muſt bare forfeited his hond-of ſubmiſſion; and if he had paid 
it, or tendered. payment, B: would alſo have forfeited bis bond 
| ſubmiſſion, by bringing an action on the ſingle bond. (a 
p tancadutves hae cemntich 
on the queſtion, © How far a; diſpute concerning land could be 
referred. to the deciſion of an, arbitrator; and how far, on an 
actual reference, the parties were bound by his award. 
Tuus, we.are.tpld, in one book, (ö) that, . it was ſaid; by 
« Grevill and Pollard, that land in variance, on the title, right, 
& and poſſeſſion ſubmitted to arbitration, without other debates, 
ec and variances of other things perſonal, are not arbitrable, nor 
<< have the arbitrators authority to meddle with the title of real 
ce land only, but ſuch. award is void ; and ſo a bond, with con- 


ce dition: to obey ſuch award, is void. The reporter, however, 
adds a guere, for that, © others think clearly the: contrary, if there 


te be ſuch words as fubmit title and poſſeſſon: allo they think, 
nen and another ſubmit to an award of all: 
« demands, without more, in the word demands are implied all 


* matters between us concerning theJende af both partes, which. 


cc are in variance between uus. 


Wen n el n en 


© an award of freehold, and therefore cannot award the freehold. 
<. of one to another,” This was ſaid; by Culpepper, «© which 


nobody denied but Skrene, who ſaid, that an arbitrator caynot | 


« award frank-tenement without deed ; but that if. parties ſub- 
*.mitted, themſelves to arbitration by deed indented, then the 
_ © award was good, and a man. might. plead:it. in os 

©. no anſwer was given. (c. 

JJ ͤ Des Ma tt 
t of frank-tenement, unleſs he has a bond for performance.” (d) 
The right of freehold cannot be the ſubject of a reference; but 
* the arbitrator way award, that the one. party ſhall infeoff. the 


1 | | 4 
(a) Lumley v. Hutton, H. 15 T7 Kelsey, 99. b. | 


Jac. B. R. M. 13 Jac, B. R. Rol. 9 0 14 H. 4. 18, 19. Nocke, 44+ 
Arb. B. 8. Coxal v. Sharpe, 1 Keb. 


337. ; 2 9 E. 6. 26. Brocke, 33. 
ce 


2 
. 


2 
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* moiety,” would not have been effectual. 


NA rn SD 


u other in latisfaction.“ (2) © An award that one ſhall infeoff 


« another in an acre of land, and immediately after deliver up 


« the chirters, is go0d.” (6) But Rolle fays, © that arbitrators - 


« cannot make an award of freehold, though the ſubmiſſion be 


do not go ſo far. 


$0, be ara ® ddt in arbitrator camtct makkd an award of '« 
« leaſe for years, as to adjudge the land of one to another, by 


« which the intereſt and eſtate of one ſhall be transferred to the 
© other, becauſe,” ſays he, © it is a chattel real: from whence 
it might be concluded that his opinion was, that any thing in the 
realty could not, by any mode, be referred to arbitration. But 


he cites no authority,” not does he make any diſtinction, whether 


the arbitrator cannot do this at all, Wy Gr cannot do it 
unleſs it be within the ſabmiMMion. md 
_ He alſo lays it down for law, (d) © that there cannot be par- 


tion by an award; but lis reaſon ſeems only to extend to the 


manner in which the award of partition is expreſſed: it is, © that 
© freehold does not paſs but by livery,” which was true, before 
the introduction of the modern forms of conveyancing ; and 
therefore an award, in ſuch words as theſe, The one ſhall have 
< one moiety of the ind in queſtion, and the other the other 


Bur it appears, by a number of cafes, 2 hudged even while 
theſe doubts were conſtantly expreſſed, that the real difficulty was 
how to enforce” an #ward made on a reference: of a diſpute con- 


almoſt univerſally held;-that the party who did not Fs 
award forfeited the bond. 

Tavs, it is faid; © if two; by bond; ſubmit the tide of cer- 
© tain land to the arbitrament of a third perſon, who awards, that 
the one ſhall levy a fine to the other of that land, he muſt do 
"MY * 


.de per Moyle, cont. per | (c) 9 B- 4-4 14 H. 4. 29. 


(59 14. 6, 31, cited Rol. | 2 Jac. B. Horton v. Horton. 
E, II, To 4 (e) Keilway, 43. a. b. 45+ b. 


D 2 So, 


— 


w / 


« by deed, or even by deed indented ;” e 


cerning land; for whenever the ſubmiſſion was by bond, it was 


Littleten. M. 9 E. 4. 44+ (d) 1 Rol. 242. 1. 26. cites P. 


* 
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Se, where two bound themſelves in mutual obligations to- 


« poſlefiion of 20 acres of land; and the award was, Wit og of 
& them ſhould enter and have poſſeſſion of 10 acres to him and 
& his heirs, and that the other ſhould have the remaining 10 acres 
te for life: though an objection was taken to this award, as 
being only of parcel of the things ſubmitted, yet that was over- 
ruled, and no objeAtion taken, to the ſubmiſſion, as being of fer- 
| hold, nor. to the award on any other account. Ca, 4% 

_ In another place, (b) it is ſaid, ® that. il be condition of » 
® bond be that the partie ſhall ſtand to the award of J. S. con- 

& cerning-the title of certain land, and the arbitrator award, that, 
< the one ſhall give a releaſe to the other of his right, and that 
< the latter ſhall give to the former 20l, in lieu of itz, this is a 

& 200d award.” And Rolle, Ce] citing the fame caſe, ſays that 
though ſuch an award be void to determine the right, and to 
* change the eſtate, becauſe it is real, yet- being within the ſub 
< miſſion, the party is bound to perform.it,” - 

So, where there was a-ſubmi roof the title of copyligld land 
and an award that one of the parties, in conſideration of mo- 
ney paid him by the other, ſhould releaſe to the latter, all his 
right in the copyhold, at a certain day; and three years aſter- 
_ wards make further affurance,; no objection was made to tho 
Kae of the award, though ſeveral, were made to. the aan 
itſelf, h. / ef eb 9268 

"Yet, the iden of thaw den dab jo ehe of pal 
property, which rendered it an improper ſubject of reference, 
continued long to be entertained : « If an award be madey ſays | 
<« Coke, of a real thing, although that be no bar in an a&ion-for 
_ < the thing, yet if this be performed, the bond is forfeited ; fe 
by which, I ſuppoſe, he means, the bond of the party, who; 

© notwithſtanding the award, and performance by the other, ſycs 
on the original cauſe of aftion, is forfeited by his ſo ſuing) 

* unleks, it uſt be ſuppoſed that the word © not” is omitted 

- 263 why 

be) 29H. 6. 6. b. ; To (4) Markbem v. Jerkdlags:" 4 

(6) 9 E. . 44. | Jac. B. R. Rol. Arb. K. 23. 

c Rol. Arb. B. 14. © 1. Rel. Rep. 270, - 


© befors 
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< hefore the word @ performed,” and then the meaning will be 
* that the party not performing the award will forfeit his bond.” 

-- An fo late as the time of William the third, it is obſerved, 
by one of the judges,/a) «that it is a queſtion, whether the | 
« title to land is ſubmiſfible, fince it is in the realty ; and he 
is anſwered by the Chief Juſtice, (b) that things in the realty 
« may be ſubmitted, as well as things in the perſonalty; but 
ann award. (c) AL 

- TxzRE ſeems to be ſomething ſingularly” : abſurd i in the man- 
ner in which, in many caſes, chis opinion of the inarbitrable 
nature of real property is expreſſed : any thing concerning the 
© realty,” .it it is faid, „ cannot be referred ; an arbitrator can 
© make no award of it; he cannot award the freehold of one 
« man to another; and yet, in the next ſentence, it is fre- 
quently added; © but, if there be a bond ta ſtand to the award, 
the party who does not perform it forfeits the penalty; 
which is contrary to the principle which univerſally governs 
every other caſe on this ſubject; for in all other caſes it js held, 
tat if he raed be void, the band is wot bie by ged. 
performance. (d wr 
| In none of the books, which Thin M hy of 
conſulting, is there any reaſon given for this opinion ; perhaps 
the principles on which it was founded had ceaſed to operate 
before any regiſter was kept of the proceedings of the courts ; 
it probably had its riſe from the feudal reftraints on the aliena- 
tion of real property: at a time when the lord had an intereſt in 
the perſon of his vaſſal, who could not be changed without his 
conſent ; when the vaſſal had a reciprocal reſtraint on the change 
of his lord ; and when the anceſtor could not diſinherit his heir; 
it was perfectly conſonant to reaſon, that the poſſeſſor of land 
ſhould not be permitted, by a reference to an arbitrary tribunal, 
to infringe on theſe collateral rights ; and when, by the removal 
of the reſtraints on alata, the principle on which the 


(a) Powell, © © ae Manic, 5 Lond 
b 1 11 | : 
* | | | (4) 22 H. 6. 46, 

N D 3 opinion 
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opinion was founded no longer exiſted, and was forgotten, the 
opinion itſelf ſtill continued to be favoured. 

In the Roman. law, there is no. queſtion but that real pro- 
perty might be referred, and the parties bound by an award con- 
derning it; (a) and indeed there appears. to be nothing in the 
nature of real property itſelf which makes it an unfit ſubjeQ of 
arbitration, 1 roche. prorell. 16 render 
it ſo. | 

te ar danke Ode remit ww, ws moe hn 
parties might, by their own act, transfer real property, or ex- 
_ erciſe any act of ownerſhip. with reſpect to it; they may refer 
any diſpute concerning it to the deciſion of a third perſon, who 
may order the ſame acts to be done which the parties themſelves 
might do by their own agreement : therefore, when we are told 
that an arbitrator cannot make an award of freehold, chat he 
cannot award the freehold of one man to another, or that parti- 
tion cannot be by an award; we are to underſtand theſe exprel- 
fions to mean no more, than that land cannot be transferred, or 
a diviſion made of it, by the mere magic of the words of the 
award ; but that it is neceſſary that the award ſhould order ſuch 
acts to be done as would, if done by the voluntary agreement of 
the parties, amount to a proper transfer or partition at law... 
Tuvus, where it appeared by the recital of an award, that the 
parties to the ſubmiſſion were joint tenants of certain land, and 
the award ordered that they ſhould make partition-by mutual 
conveyances, no objection was taken to the power of the ar- 
| bitrator to order partition to be made; but to the uncertainty of 
the manner in which it was ordered, it not being pointed out 
what moiety or part the one ſhould have, and what the other: 
1 


i 
controverſia de finĩbus orta eſt, et arbiter | compromiſſo commiſſa eſt ? Reſpondi 
dleſtus eſt, ut arbitratu ejus res ter- fi arbitro paritum non eſſet in eo, 
minetur ; ipſe ſententiam dixit, præ - quod utroque preſente arbitratus eſſet, 
ſentibus partibus, et terminos poſuit : | pcenam commiſſam. * 
— OO IIIR: 5 4 > 


whereas 


. a eos it ab a bh 020 6 I. 


the 
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whereas they were joint-tenants before, they would now beconie 
. | 

AnD where the law did not require any particular ſalemni- 


ties, to transfer the poſſeſſion from one to another, the words of 


the award alone have been held ſufficient for that purpoſe ; as 


where a controverſy aroſe between two, concerning a leaſe of 


lands, and they ſubmitted to the award of a third perſon, who 
awarded, that one of them ſhould have the lands; this was held 
in evidence before a jury, to he a good gift of the intereſt of the 
term; but it was likewiſe held, that, had it heen, that the one 
ſhould permit the other to enjoy the term; this would not 


have given an intereſt in it. (6) And in another book, (c) where | 
the ſame caſe is cited, and the diſtinction here taken recog» 


nized, it is ſaid, that if the arbitrators award, that the poſſeſſr 


Hall bold the term, it ſeeins, that this would not bind the right 


of the other; for that the award does not extinguiſh the right 
there, as it does to paſs the poſſeſſion in the other caſe.— 
] confeſs I do not fee any thing material in theſe diſtinc- 
tions; and I apprehend, that ſince the ſtatute of frauds, (di 
ſuch an award would not be ſufficient to bind the parties, but 
that it muſt order a transfer of the poſſeſſion, or a releaſe of the 
right, by a written inſtrument, 

| Az real property . by the parties tham- 
ches without deed, it ſeems to be a neceſſary conſequence that, 
where that makes a part of the diſpute, the ſubmiſſioh, as well 
as the award, where the ſubmiſſion is by the at of the partics, 
muſt alſo be by deed. 
Ir has been faid, that all kinds of perſonal wrong may be ſub- 
mitted to arbitration, where, by the policy of the ſtate, the in- 
jury done to the individual, is not conſidered as merged in the 


public crime, or where it-daes not include an offence again® the 


public manners, 


T'x18 exception was not dictated by any thing which appears 


in our books; it aroſe from that principle appearing in the civil. 


(a) Knight v. Burton. 3 Anne. | 
6 Mod. 231. cc) Dy. 183, in marg. 
(b) Truſloe v. Aſewre. Cro. El. (d) 29 Car, 2, c. 3. J. 3 
223, 


24 | law; 
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law; but as it is founded in reaſon- and Wann 


no doubt that, if the queſtion had n 
it would have received a ſimilar determination. 
As arbitrators, ſay the writers on the civil law, Ca) 0 
power, but that which the parties can give them, we cannot 
manners do not ſuffer to be expoſed to any other event, but that 
which the natural authority of juſtice gives them, and which 
cannot be brought before other judges than thoſe- who are 
ations of crimes, ſuch as murder, robbery, facrilege, adultery, 
"forgery, and others of the like nature; for on the one fide the pub- 
lic intereſt is concerned, to have theſe crimes puniſhed in a 


"defend his honour nor his innocence but in public, and before 


-the judges who exerciſe the miniſtry of juſtice ; and it would be 


contrary to good manners, and uſeleſs for the accuſed, to ſubmit 


voluntarily to juſtify his innocence before arbitrators, who hay- 
rammen a ors. 
nor condemn him. C 


- NEITHER can we, diets n fume actin ſubmit 
cauſes which relate to the ſtate of perſons ; as if the queſtion 


\were to know, whether a man were legitimate or a baſtard— 


' whether a gentleman or a plebeian. Nor can ſuch cauſes be 


ſubmitted to arbitration, the conſequence of which may intereſt 


our honour or dignity in ſuch a way, that good manners do not 
allow us to ſubmit the event of them, TIN for 


n them. (e 


(a) Domat, x vol. 225. | ( (c) Doms, z vol. 225. De liberalj 
(b) Julianus indiſtincte ſcribit z f | cauſa compromiſſo facto, refte non 
per errorem de famoſo delito ad arbi- ä ———— ů — 


trium itum eſt, vel de ea re de qui 


publicum judicium fit conftitutum, 
veluti de adulteris, ficariis et fimili- 


bus; vetare debet prætor, ſententiam 
dicere, nec dare dictæ executionem. 
rr N 


3 3 


quia favor libertatis eſt, ut majores 


judices habere debeat ; cadem dicenda 
ſunt, five de ingenuitate, five de li- 
bertinitate quseſtio ſit: et fi ex fidei; 
commiſſi cauſa, libertas deberi dica- 


| tur. Idem dicendum eſt in populari | 
* | «ions, f Ff. *r. Lamm fe, 
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Tus ARBITRATOR Ann UMPIRE. 


[7 VERY on whom ts hum fps . 1 : 
of judging, whatever may be his character for an Arbitrator, | 
integrity or wiſdom, may he an, arbitrator .or 
umpire ; becauſe he is appointed by the choice of the parties 
themſelves, and it is their folly to chooſe an improper perſon;(a) 
but a perſon cannot be an arbitrator, who, by nature or acci- 
dent, has not diſcretion; as one of non · ane memory, or one 
who is deaf and dumb, becauſe being deprived of the uſe of thoſe 
ſenſes, which are more peculiarly the-medium through which 
knowledge is conveyed to the mind, he cannot be ſuppoſed ca- 
pable of judging z nor an infant, nor a perſon who is under the 
controul of another; as a married woman, a flave among the 
Romans, or a villein in the times of villeinage; neither can 
a man attainted of treaſon or felony. (b) But with us an un- 
married woman may be an arbitratrix, (c) though by the civil 
Jaw ſhe could not, it being contrary to the proper character of 
the ſex, according to the ideas of Juſtinian, to intermeddle with 


| the office of a judge. (4). 10 e UT 


(% Com. Dig. Arbitrament. B. . 
—parvi refert, ingenuus quis, an li- | currendum, ſi temere auditorium re- 
bertinus ſit; integræ fame quis ſit | ceperit, multi dixerunt . 44. 
qrbiter, an ignominioſus. Ff. > +; {c} Vid. the Ducheſs of Suffolk's 
t. 8. ſ. 7. | caſe. 3 B. 4. 1. Br. 37. 

(b Com. Dig. Arb. C — 22 Sancimus, mulieres, ſuz pudi- 
Labeo compromitti non poſſe ſeribit; citiæ memores et operum que eis 
et eſt verum. Pf. I. 4. t. 8. f. 7. | natura permiſit, et a quibus ens jaſſit 
Sed neque in pupillum, neque in fu · | abſtinere, licet ſummæ atque opitim 
noſum, aut ſurdum aut mutum com- opinionis conſtitutæ, in ſe arbitrium 
promittetur, ſ. 9.— Cum lege Julia | ſuſceperint, vel ſi fuerint patronæ, 
cautum fit, Ne Minor wiginti ans etiamſi inter libertos, ſuam interpo- 
Judicare cogatur, nemini licere mino- ſuerint andientiam, ab omni Judiciali 


Majori tamen viginti annis, fl minor, habeatur. Cod. I. a. . l. LGS. 
Is 


4 THE ARBITRATOR AND UMPIR8: 


IT is a general rule of law, founded on the firſt principles of 
natural juſtice, that a man cannot be judge in his own Cauſe ; 
and on this foundation the Roman law bas expreſsly provided, 
that if a man be conſtituted arbitrator in a diſpute to which he 
is himſelf a party, he cannot pronounce an award; adding this 
ſatisfactory reaſon, that he muſt, from the nature of the thing, 
either order himſelf to do ſomething, or prohibit himſelf from al. 
mand or a prohibition on himſelf. Ca There are, however, one 
or two caſes mentioned in our books of reports, which ſeem to 
infringe on this principle, but which probably W 
a modification as to be reconcileable to it, 
 Serjrant” Hards took a horſe as a deodand from the bailif 
of the archbiſhop of Canterbury, for which the archbiſhop brought 
dis action, and that coming to a trial at the aſſizes in Kent, the 
Serjeant offered to refer the matter to the archbiſhop himſelf, 
which was accordingly done by rule of court ; and the Serjeant 
afterwards applied to the court to have the award ſet aſide, on the 
principle mentioned above; but the court thought the objection 
of no force; probably becauſe the reference to the archbiſhop was 
by the Serjeant's own propoſal, by which they thought he ought 
to be bound : perhaps, too, they thought, that the principle in 
queſtion applies only to the cafe where a man takes on himſelf 
to judge in his own cauſe, without the conſent of the oppoſite 
party. However this may be, it is certain, that on the authority 
of this caſe, cited from recollection by one of the judges, C and 
reported by him to have been approved of by Lord Chief Juſtice | 
Hale, a ſubſequent caſe received & Laxilar Garten, (Ang ht 
circumſtances are not mentioned. (Cc) 

Axoruazn caſe is reported (4) of a ſubmiſſion by two di each 

eee eee e 


5 (a) Ki 4 6 fe quia arbiter fac- (b) Dolden J. 

tus fit, ſententiam dicere non poteſt: | (c) Matthew v. Olesen, f W. 
quia fe facere jubeat, aut petere pro- * B. R. S. 48. 4 Mod. 
hibeat 5 neque autem imperari fibi ne- 226 
que ſe protibere quiſquam peteſt, Fe. (4) nv, Bene. n 
Let. t. 8. . % 4 * 
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was one, and an objeQon taken to the award on that account 
by his partner, when made defendant to an action on the bond 
of ſubmiſſion ; and the objection was ſupported by another ob- 
ſervation, © That it was a principal challenge to a juror, that he 
had been an arbitrator between the parties in the cauſe: but it 
does not appear that the court gave any attention to this obſer- 
vation; probably becauſe they thought it inapplicable to the caſe 
in queſtion, The circumſtance of having been an arbitrator be- 
tween the parties in the ſame cauſe is an objecdion to the juror, 
becauſe he may be already prejudiced in the diſpute ; and the ob- 
ligation under which the party was bound to ſtand to his award 
is at an end, before the cauſe can again be brought to trial. by a 
jury, and does not eſtop him from objeQing to the juror on ac- 
count of a prejudice ſo naturally implied; but, by ſubmitting to 
have his partner in the diſpute one of the arbitrators, he had 
waved all ſubſequent objection, on that account, to his award. 
Tux Roman law recognizes two kinds of arbitrators, thoſe 
who are appointed by a formal ſubmiſſion, and act in the capa- 
city of a judge, and thoſe to whom it is ſimply referred to ſet a 
price on any thing which-is the ſubject of fale; to eſtimate the 
yalue of a rent, to decide on the quality of a piece of work- 
manſhip, to ſettle the ſhares of gain and loſs between partners, 
or to determine any queſtion of a nature ſimilar to theſe. (a 
Arbitrators of the firſt kind had an uncontroulable authority, from 
which there was no appeal, where they kept within its limits, 
whether their award was an equitable deciſion between the parties 
or not, and therefore the party could never be inveſted with that 
authority: but in the latter caſe it was conſidered to be the 

meaning and intention of the litigants, that the matter in difpute 
ſhould be referred to the judgment of perſons of probity and ſkill 


in the particular ſubject, who were not permitted to exceed the 


(a) Arbitrorum genera ſunt duoc | beat, et fi nominatim fit comprehenſa 
unum ejuſmodi, ut five #quum fit, j 5 Veil 
five iniquum, parere debeamus; quod | cum lege locationis comprehenſum eft, 
obſervatur, cum ex compromiſſo ad ar- ut opus arbitrio locatoris fiat. © Ff. 
bitrum itum eſt: Efe I. 17. t. 2. f. 76, 77. | 


3 | Fiitneres, ad boni viri arbitrium ea res 
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void: (a) in this caſe, therefore; there was no-incorivenience jn 


-permitting one of the parties, by the conſent of the other, to be 
an arbitrator of the 3 n 


"was frequently made. (b) - 


Tur end d Setjeant Hards; and chers ef the Bas Kit 
would, un the Roman lr have been confdered as more pes. 
perly belonging to the latter claſs. 

Ir appears, however, „ 


he is related to one of the parties, 
other way, which might raiſe a preſumption of an inclination in 
his favour ; for by conſenting to the nomination of ſuch a perſon, 


or connected with him in any 


the other party has ſhewn his opinion, that fuch an inclination 
will not affect the juſtice of his determination. fe.) 
7 WHEN a ſubmiſſion nene anngbebions 


Umpire. or more, it is frequently thought prudent, in order 
to provide a remedy for the caſe of their finally dis. 
fering, e mn 


Fa Ea mens eft perfonam arb 


ſubſtituentium, ut quia ſperent eum 
rette arbitraturum id faciant, non quia 
vel immodice obligari velint. Domat. 

1 vol. 44. Si in lege locationis com- 


prehenſum ſit, ut arbitratu domuni . | 


opus adprobetur, perinde habetur, ac 
705 viri boni arbitrium comprehenſum 
fuiſſet : idemgue ſervatur, ſi alterius 
cxjuſlibet arbitrium comprehenſum ſit, 
nam fides bona exigit, ut arbitrium 
tale przſtetur quale viro bono conye- | 
nit. Ff. I. 19. t. 2. ſ. 24. j 
GSi ſocietatem mecum coieris, 
ea conditiong, ut partes ſocietatis con- 


redigenda eit: et conveniens eſt viri | | 
boni arbitrio, ut non utique ex 2quis 
partibus ſocii ſimus, velutĩ ſi alter plus 

opcrz, induſtrize, pecuniz in ſocieta | 
| 1 FF. I. x7, t. 3. ſ. 6. 
Societatem mecum coiſti, ea conditi- 
one ut Nerua amicus communis partes 
ſocietatis conſtitueret: Nerva conſtituit, 


quark, — —ͤ—„— 
tis ſit, an nibilominus ex æquis par- 
tibus ſocii ſimus ? exiſtimo autem me- 
lius te quæſiturum fuiſſe, utrum ei 
his partibus ſocii eſſemus, quas is con · 
ſtituiſſet, an ex his, virum ho- 
num conſtituere oportuiſſet :—arbitri- 
um boni viri exiſtimo ſequendum eſſe i 


eo magis, quod judicium pro ſociq, 
bone fidei eſt. Unde fi Nerve arbi- 


enim 
Nerva r ut — ex mile 
ſima parte, alter ex duabus millefmi 
ſocius eſſet : illud poteſt 
efſe yiri boni arbitrio, ut non utique 
ex quis partibus ſocii ſimus, veluti 1 
alter plus operz, induftriz, gratiz; 
pecuniz, in ſocietatem collaturus . 


Ff. I. 27. t. a. ſ. 36, 78, 79, 0 


{c) Quinetiam de re patris di 
of nn 


judicem eum eſſe poſſe An 


| a ed. cas oh 


rern 


3 


— 


vium ita prarum ef ut manifeſta ini · 
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ment, that in ſuch, caſe the „ eee eee ee 
ciſion of a third perſon, who is called an umpire. - l 

Tus nomination of this perſon is frequently made by ti gar- 
ties themſelves. at the time of the ſubmiſſion, and frequently left, 
to the diſcretion of the arbitrators. - In thelatter caſe, the Engliſh 
law differs eſſentially from that which was conceived to be law 
by the opinion moſt prevalent among the Roman lawyers; for 
though they acknowledge it to have been a common practice to 
refer any thing to the deciſion of tuo arbitrators, yet they ſay, 
that © a ſubmiſſion to two, with a proviſion, that, in caſe of 
difference in opinion, they ſhall nominate a third, is not valid, 
becauſe they may alſo differ in the objekt of their nomination : 
but at the ſame time they admit, that in caſe of a ſubmiſſion'to | 
two without ſuch proviſion, the prætor, when they can not agree 
in an award, ought to vo. rat a e . 
to decide between them. a N 

Tux Engliſh law expreſſes as hl acre te; poſible 
difference of opinion in 'the'choice of an-umpire; and, in fact, it 
is more uſual to appoint, two arbitrators with the power of this 
nomination, than any greater number: but it provides, that the 
choice ſhall be fair and impartial, and that it ſhall not even be 
left to chance; therefore, where two arbitrators, having ſuch 
limited, and could not agree in the choice of an umpire, but 
was thought by the Maſter of the Rolls a ſufficient reaſon for ſetting 
ade the umpirage made by the ſucceſsful nominee; becauſe an 
election, he ſaid, was an act of the will and underſtanding, but 
„ eee eee 
2 0 5 aus 5 


(a) 2 | 
— ut fo Adiſentirent, tertium ad- 


1 4 t. 8. . x7. n. 5, 6. : 
(6) Harris v. Mitchell. verd. | 
ny 


: - 


Rs TazrE 


when the umpire may be nominated, andi the effect of his nomi. 


e en wat e n of W 


umpire to make his umpirage has ſometimes been the ſame with 


r rare 


che award, in writing, before the firſt” of May, it be provided 
chat then J. S. ſhallbe umpire, and make his umpirage by a cer- 
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Tuns is no part of the law relative to awards, in "— 
much uncertainty and confuſion appear in the reported: caſes, ov 
the arbitrators ceaſes, and that of the umpire begins; the time 


nation, have, each in its turn, proved to be queſtions of ſufficient 


Hall. The beſt way to diſcover ſome glimmering of light through 


this chaos of opinion will bs, to conſider minutely the different 


forms of ſubmiſſion by which the appointment of an umpire is 
regulated. It has already been obſerved, that he is either ap. 


pointed by the expreſs nomination of the parties at the time of 
che ſubmiſſion, or that the nomination' is left to che diſcretion of 


the arbitrators. - Theſe are the leading forms; of which each has 
its ſubordinate diſtinctions. In each, the time limited for the 


that limited for the arbitrators to make their award : in each, it 


ond tiat period. 
Er the caſe of a tie ee th wht 
been either appointed by the parties, or nominated by the arbi- 


3 trators, in conſequenee of a power given them for that purpoſe 


in the ſubmiſfion, the authority of the latter is determined; and 
that of the former immediately begins on the expiratiom of the 
time allowed to the latter. Thus, if the ſubmiſſion be to certain 
arbitrators, and if they cannot agree, or be not ready to deliver 


tain day after; though the arbitrators never · ſpeat of the matten 


ſo that there can be no diſagreement between them, yet, if they 
by this ſubmiſſion, to make his umpirage ; for the words, © i 
chey cannot agree, are not to be taken literally, but in the ſame | 


ſenſe as © if they do not agree,” or * if they-make no award.” (e 


(4) Luniley v. Hutton, on Demurres. Hl. 5 Jac. B. R. Rol. Arb. P. 
Bur 


f 
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Bur che point on-which, in all the forms of ſubmiſſion, the 
difficulty has been felt, has been, to decide whether any 
conduct of the arbitrators, before the expiration of the time limited 
for their making their award, can authoriſe b — 
his umpirage before the expiration of that time. ; 
Tux condition of a bond was, to flahd-t6 ths award of J 58. 
and J. D. ſo as the award were made and delivered on the next 
day; and if they could not then agree, then to ſtand to the um- 
pirage of J. N. ſo that he made and delivered his umpirage on the 
next day, or the day after that. On the argument of this cafe, 
we are told, Ca) that Rolle held, and delivered, that if it had been 
alledged, that the arbitrators, before the expiration of the next 
| day, had refuſed to determine, and had deſerted their power, that 
would have enabled the umpire to make his umpirage on tlie next 
e e e eee e 
cites this opinion, does it with diſapprobation; and obſerves, that 
Rolle muſt himſelf have altered his opinion, becauſe he reports 
his own judgment otherwile z which he certainly does, for he 
ſays, © that in ſuch a caſe, caſe, though it be alledged that the arbi- 
trators could not agree on any award, and that they had alto- 
gether. refuſed and neglected to make any award, yet the umpire 
cannot make- his umpirage the next day; for that though the 
arbitrators. cculd not agree at any time of the day, and neglected 
aud refuſed-to make an award, yet at any time after, during the 
day, they might have made an award; becauſe the words, «if they 
cannot then. agree,” imply, that they have to the laſt moment of 
the day, and it ĩs a condition precedent to the power of the um- 
ire extending to the whole day, and no act of the arbitrators can 
haſten it beyond the power; and if both the arbitrator and the 
umpire had power at the ſame time, both might make awards, 
and it could not be decided which ſhould prevail. _—_ 
ACCoRDING to this opinion, if in ſuch a caſe no further time 
had been given to the umpire, his appointment-would have been 
void. And ena where * 00 * 
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| (a) Pr. Twifden., x Mod, 275... I 
p.. 000 Barnard v. 3 Rol. Arb. P. 6 rn 
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award. of certain arbitrators, and if they. diſagree, chen 60 dle 
umpirage of J. S, ſo chat the award or umpirage wete made 
before the firſt of May;” in this caſe it was held, that the um -- 
pire could make no award, till a final diſagreement between the 
arbitrators, and that, as they had time to make their award, till 
rr 
who therefore could make no award. (a ' 1 
F xo theſe caſes and others h e e eee 
decided on the authority of theſe, it appears evidently, | to have 
been. the opinion of the courts in thoſe times that, where the 
umpire was named in the ſubmiſſion, if no further time was 
given to him than to the arbitrators, his nomination was a mere 
nullity, and he could, under no circumſtances, make an award; 
and that, where there was 2 prolongation ef time, he could not 
interfere before the expiration of that allowed to the arbitrators, 
| At was not long, however, before-this, opinion began to be 
doubted; a ſubmiſſion was to arbitrators, - 55k 44 provid? gh: 
their award ſhould be made on or before the agth of July; other- 
wiſe to an umpire, provided he ſhould make his umpirage 
before the 2d of 4 
award, the umpire made his umpirage on the 2gth of July 3. and 
though the court held that, in this caſe, the umpire could not maks 


an award on that day, becauſe till the expiration of ĩt the autho-. 
rity of the arbitrators ſtill ſubſiſted ; yet Chief Juſtice Keeling. 
ſaid, hypothetically, that had the ſubmiſſion been to A, <« provided: 
; he made his award on before the firſt of May ; but if he declined 


it, then to B, as umpire, , provided he ſhould make his umpirage 
the ſame day 3 an umpirage made on that day would have been 
good, on an averment of refuſal by the arbitrator. c.) 


 AnD in that report of one of the former caſes, (d) which. 


ſeems to be the fulleſt and moſt | accurate, the judgment of 
mon ff nu r 


* * 1 


Ta) Barber v. Giles. nl. Ab. to v. Crabhe.. ue 
3 z Vern. _ it ith Car. my 263, 332. Hur 
Copping v. Hurnard. 1 2 or 
428,454. sr. T. Raym. 187, a — + and 21 05 5 
462, 619. „ „ no Lan le 
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vefeQive manner ef pleading, thin on any decided opinion of 


the umpire, having ated without authority.— The fubmillion- 


was to the award of two, provided it ſhould be made before 
Michaelmas, and if they could not agree then to the umpirage of 
a third, who ſhould decide within the fame time. The plaintiff 
declared, that the arbitrators made no award, but that the um- 
pire had made an umpirage, which was ſet forth; but becauſe 
it appeared to have been made within the time appointed by che 
arbitrators, judgment was given for the defendant, after a con- 
ſideration of two or three terms; and the principal reaſon was, 
that the averment in the declaration, © that the arbitrators did not, 
nor could make any award, was not ſufficient, and that, tho“ 
the arbitrators had not at the time of the umpirage made any 
award, yet they might have done it afterwards z and therefore 
the umpire had acted before it came to his turn; that the aver 
ment, that the arbitrators could not make any award, was idle, 
for nothing appeared to the court againſt the poſſibility of their 
making an award, if they had been willing; but that, had any 
fact been laid before the court, from which it muſt neceſſarily. 
have appeared that the arbitrators could make no award, as if it 
had been ſhewn that one of them was dead, it might have been 
otherwiſe ; and the whole court, except T wiſden, were of opi- 
nion, that, if it had been averred that the arbitrators had diſagreed 
as to the terms of their award, and had declared they would in- 
— . ths wopte airige | 
proceeded within the time. | * 
Ax in a ſubſequent caſe, (a) cho hes ee eee 
ruled, and thoſe caſes which proceeded on it denied to be law; - 
the reaſon on which it was founded being conſidered as unſatis- 
factory: for it was ſaid, if the arbitrators did in fact make an 
award within the time allowed to them, that ſhould be conſidered 
as the real award and if they made none, then the umpirage 
ſhould take place: and there was no confuſion as to the con- 
currence of authority with reſpe& to the time. "The umpire 
had no concurrence abſolutly, 18 a if the ar 


„ Cle Dar. F. 33. Car. a it T. gs. 40-4. 
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bitratars made . 
apply equally to the caſe where the umpire was cantined to the 
ſame time with By ORAL 40d fo that: where 3 further ine 
was given to him. 
Wnkzs the nomipation of the umpire is let to the arbiqy- 
toren it ſeems (6) anciently to have been the prevailing opinion, 
that they could not proceed to this nomination before the laſt 
moment of the day when their own authority expired. While 
that opinion prevailed, unqueſtionably the power given them 
in the ſubmiſſion, to nominate an umpire, when the latter was 
exprefsly limited to the ſame time, muſt have been a mere nul - 
lity 4 and where farther time was given him, an award could not 
poſhbly be made by him before the expiration of the time al- 
lewed the arbitratars, and therefore no queſtion could be raiſed 
on the. ſubject.— This opinion however was relinquiſhed about 
the time of James the firſt ; and a nomination of an umpire be. 
fate the expiration of the time allowed to the arbitrators, wat 
_ figſt ſupported in favour of thoſe ſubmiſſions where no additional 
time was given to the umpire ; therefore where the ſubmiſſion 
was to two with this clauſe, © Nevertheleſs if they do not end 
it within ten days, they ſhall nominate another, who ſhall end it 
within the ten dae, it was held, that if they thought they 
- cbuld not agree within the ten days, they might appoint another, 
Tu ſame indulgence was afterwards. extended to the caſe, 
where further time was given to the umpire, as to the power of 
me arbitrators te nominate him before the expiration of their 
own time: thus, where A and B ſubmitted to the award of J. 8. 
provided his award fhould be made on or beſore the laſt day of 
May next enſuing ;. and if he made no award on or before that 
day, thes they ſhould ſtand to the award of ſuch privfor as 
ſhould be nominated by J. S. to; be made before the tenth oſ 
June after : the arbitrator, on the laſt day of May, nominated an 
n. who made an n desde the tangy of Ju and thi 


7a Vid. en r « Faw 1 Lev. 
b) Fyall v. Varier. M. 11. Jac. | 174. 8 7 
B. Godbolt. 24: Rol. Ab. P. 3.— | $33. 
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was held to be good 5 though it was objefted, that the arditras 
wor had the whole of the firſt day of May do male his award 
in; (a) but the reaſon given for the determination in theſe caſes 
is, that by the nomination of an umpire, the authority of the 
arbitrators is at an end, and that the reaſon which induced them 
to make the nomination, might be, that they felt themſelves un- 
able to make an award within the time. The judgment in this 


fon is ſomething diffetetit, being merely, that the arbitrators 
mfr . 
„o 
deen den Gin di nfs. ee ene e en 
and Vandeput, of which the circumſtances were theſe :(c lhe - 


ſubmiſſion was to the award of four merchants, provide it 


his umpirage in writing before the twenty-fifth of July follow- 


July; but three of them, on the «8th, by their writing dated on 


umpire made his umpirage before the 25th, according to the 
proviſo in the ſubmiſſion: an action being brought on the 
award, and a verdi& given for the plaintiff, it was moved irt ar- 
reſt of judgment, that the nomination of the umpire, before the 
2oth of July, was void ; for that the arbitrators had the whale 


2oth day in which to make their award, and that they could not 
nominate af umpire till afterwards ; but the objeRtion wis over- 
ruled, becauſe there was no compleat nomination until the agroe- © 


ment of the fourth arbitrator with the other three, and the writing 
was not to have effeR till that time. But it was alſo vbſerved, 
that if the nomination of the umpire had been complent, bo- 


(«) Wat v. Clement, M // Elliot v. Cher. . 


Cu. B. R. Rol. Arb. P. 5844. 2 4 


E 2 * 


ſhould be made and delivered in writing, befote the twentieth 
of July following 3 and if they could not agree, then to the 
award of ſuch an umpire as they ſhould name, provided he made 


ing. The arbitrators made no award, on or before the zoth of 


and the fourth agreed to this nomination on the 21ſt. The 


j 
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fore the expiration of the time for making their award, yet it 
would have EP" as- no award was an Ay e 0 
the tim. ) 
. (0 held (a) 
that where the arbitrators have authority to nominate an um- 
pire, they may do it before the expiration of the time for mak- 
their authority. But, at the ſame time, he ſeems to have conſi- 
dered it as a neceſſary conſequence of the continuance of their 


ſtanding any refuſal of the arbitrators to decide the queſtion, till 
the time allowed to them be expired: and he went fo far as to 
aſe that if ſuch a power were given to the umpire by the ſub- 
| miſfion, it was void in its conſtruction, for the ſame reaſon as 
| had been given in fome of the preceding caſes, « that two could 
not have a ſeveral juriſdiction at the ſame time; and: that the 
arbĩtrators, though they had once declined — —_— 
_ reſume it whenever they pleaſed within their tim. 
I the caſe before — aa 
to ſtand to the award of two, who were to make their award on 
or before the nineteenth of February, with a proviſo in theſe 
words, © and if they do not make an award before the nineteenth: 
ol February, then I impawer them to chooſe an umpire; and by 
theſe preſents bind myſelf to perform his award.” The umpire! 
 teenth of February, and the other judges then preſent (b) aflerit-: 
ing to the principles laid ——— IE 
in deciding, that the umpirage was void. 
 Hawaran, enden this'calb of Ten e 
ſtill continued for a conſiderable time, that by electing an um- 
gave up. their authority | to. make an award. The following” 
 calajocmted late in the reign r n er 


{a) In Delaval v. Maſchall. 29 75 ieee Morton. 
Car. 2. 1 Mod. 274. Sr. T. Raym. e) Mitchel v. Harris. 13 W. 3. 
205. 1 Lev. OE x Salk. 71. 1 Ld. Raym. * 1 
van v. Maſcall. Mod. *. 


5 9 
- - - * ; 
= _ <4 * 
. 


miſſion was «to ſtand to cuter a ahi it ſhould 


EG EW — OW BAOt 


be made on or before the twenty-ninth of June, and if they 
made no award, then to the, umpirage of ſuch-perſon as they 
ſhould chooſe,” without limiting any time for the umpirage. 
The arbitrators choſe an umpire on the 2gth of June, who 
then made his award: it was objected, in the terms of foriner 
caſes, that the arbitrators had choſen the umpire too ſoon, be- 
cauſe they had choſen him before the determination of their own 
authority, they having the whole of the day, in which they might 


make their award; and that, notwithſtanding their having choſen 


an umpire, they might IR ee 


| tion of the time allowed to them. 

Bur it was anſwered and reſolved, by the Chief Juſtice; with Boy 
the concurrence of the reſt of the court, that by the ſubmiſſion, 

the arbitrators had an election to make an award, or to chooſe 


an umpire by ſuch a day, and that by doing the latter they 


had determined their election, and, together with that, their 


authority, But he diſtinguiſhed between this caſe, and that 
where the umpire is named in the ſubmiſſion; for that, in the 
latter, the umpire could not make an award „ 


tion of the time allowed to the arbitrators, 


Ax it is ſaid to have been ſettled in the Common Pleas, ſo 
late as the eighth of George the ſecond, that arbitrators cannot 
proceed on a reference, after they have once- named an umpire, 
for that then their entzority ceaſes, though the time or ng 


their award be not expired. fa 


Eber tenths drain, One wiuads ma 
nominate an umpire before they proceed to conſider the ſubject 
referred to them; and that this is ſo far from putting an end to 
their authority, that it is the faireſt way of chooſing ap um- 

pire. (6) And it is infact not unuſual for the parties to make it 
2 condition in the ſubmiſſion that Reply rl Ft ct by - 
nenne 5 


(a) Rep, Prad. 3 in C:B; — 20%. bon Mana ed | 


Vin. Abr. Arbit. P. 18. 


(b} » Tom Rep, bas. | . Eb, > BY | 
| E 3 | Tur 
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Tur may alſo, when a further day is given to the umpire, 
and the choice leſt to them in general terms, chooſe him at amy 
time after the 9 en 
fore the time limited for him. (a) f | 
| Commune the intention of the parties, as the profer 
criterion on this ſubject, independently of decided caſes, there 


does not appear the ſemblance of a reaſon, why, in the cafe where 


no further time is given to the umpire than to the arbitrators, 
not be ſupported, whether the umpire be named in the ſubmiC. 
| fion, or the choice of him be left to the arbitrators : it ſeems to 
be acting againſt the very policy of the law, in recognizing 
theſe domeſtic juriſdictions, to confider that as nugatory which 
| the parties have manifeſtly ſhewn to be their intention, unleſs 
chat intention be contrary to ſome eftabliſhed maxim of law 
_ plainly applicable to the ſubjec̃t, or repugnant to common ſonſe: 
what maxim of law is contradicted by a wiſh in the parties to 
have a diſpute decided within a certain limited time, either by 
two, or by a third, in caſe of a failure by the two, i is difficult 
to diſcover; mn «. ena dadurammarizn;s 
it will hardly be aſſerted. 
Tux concluſion from the whele of the caſes taken together, 
feems to be in favour of fuch a fabmifion, and of an umpirage * 
made according to it. 
4 Walz the opinion prevaited that, by nominating an um- 
|  pire the arbitrators renounced their office, and could not aſter- 
_ wards make an award, there was ſome foundation for a diſtinc- 
tion between the caſe of an umpire exprefily named in the ſub- 
miſſion, and that where his nomination was left to the arbitra- 
tors, when a further time was given to the former beyond that 
. which was limited to the latter. In the ſecond cafe there could 
de no apprehenfion from that concurrence of authority fo much 
porting an umpirage made before the expiration of the time al- 


| lowed to the arbierators ; but now. .that that epinion is exploded, 


(a) Burdet v. Harris, — Freem. 378, Adums' v. A. 


2 Mod. 169. 2 4 
tho 
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the diſtinction which was founded on it aecellicily fails; that | 
2 law in the one caſe muſt be confidered as law in cke 
other. It has been ſeen, that in the caſe where the umpite is 
expreſsly named in the ſubmiſfion, the old opinion, thut the um- 
pire could not make an umpirage before the expiratioys of the 
Chaſe and Dare: that cafe, though not always attended to in 
the ſubſequent caſes, has not been dire c ly comradifedy bur dic 
general current of deciſions, ſince that time, has rather tended to 
confirm it. There does not appear any direct authority that, 
where the nothination' of an umpire is left ts the arbitrators, and 
2 further time given him, he may, when nominated before the 
expiration of that time, make his umpirage within it. But there 
is 2 eaſe which ſhews, that, bad that queſtion been dovided, i 
would probably have beet: decided that he might. 
Tux plaintiff and defendant had, in che beginning of Decein- 
ber, entered into bonds of - arbitration, with à proviſo, that the 
arbitrators ſhould make their award by the »yth-of January fol- 
lowing z and if they ſhould not, then the parties bound theni- 
| ſelves to ſtand to the umpirage of ſuch perſon as the arbitrat6rs- 
ſhould indifferentiy chooſe, provided it ſhould be made by the 
firſt of February. They choſe an umpire on the aqth of De- 
cember, who made his umpirage on the 14th of January. The 
counſel for the defendant, who impeached the umplrage, con- 
feſſed, that a caſe between Ogel and Cogdel, which in circum- 
ſtances exactly reſembled this, had been lately detided in the 
Commion Pleas, and that the court had ſhewn an inclination to 
conſider the umpitage as binding z but he faid, that the judgment 
of the court had proceeded on. anether point. Not depending 
much on this circumſtance, however, he took an exception to 
the form of the affidavit on which the application was founded 
and therefore faid they dil not think it neceſſary to declare any 
final opinion on the point of Jaw z yet, they ſaid, + tyranny 
—. ww. 


* has 4 Mtn. Za "—_—_ — ww", ww _—- 


(a) Cowel v. Waller, ran. 5 Geo. EL | 5 
-—_ 4 . „ Uros 


5 this opinion is apparently juſtified by the terms in which the 
judgment of the court is given, in the caſe of Chal apd Dare, 
the leading caſe on this point, 
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in all caſes where an umpire is introduced: into the ſubmiſſion, 


| whether he be there expreſsly named, or his nomination. be left | 
to the arbitrators ; whether the time allowed to him be the ſame 
- with that allowed to them, or extend beyond it, he may, unleſs 
in the latter caſe reſtrained by expreſs words, or by plain impli- 
cation, ee eee eee eee 
lowed to the arbitrators. 9 


Tux only remaining e e this point is, whuther; 22 
action, or on a ſummary application to enforce this umpirage, it 


muſt not be ſhewn expreſsly to the court, that the arbitrators, 
| before the umpire actually undertook the buſineſs, neglected, or 


refuſed to proceed, or expreſsly renounced their authority: un- 


take upon himſelf to decide, the meaning of the parties being 


clearly to have recourſe to an umpire, only in caſe of default in 
the arbitrators, But it would ſeem, that the very circumſtance 
of no award having been made by the arbitrators within their 


time, is a foundation for preſumption, that they had aRually de- 
clined making a deciſion on the ſubject, and that therefore an al- 
legation, that they had in fact made no award, is ſufficient. And 


D 
umpire, had executed their authority, it has been thought to fol- 
low as a neceſſary conſequence, that if they elected one who ro- 
fuſed to undertake the buſineſs, they could not elect another. In 
the caſe of Trippet and Eyre, (a) which occurred in the Com- 


mon Pleas, in the firſt of William and Mary, this opinion was 
ſtrenuouſly maintained by the Chief Juſtice, (b) in appoſition to 
the reſt of the court, who ſupported the contrary poſition. The 


reaſons on which he founded his opinion were theſe : firſt, he 
ſaid, the nature of an authority was ſuch, that, when once exe- 


cuted, it was determined, and the parties to whom it was given 
(a) Trippet v. Eyre, 1 W. and M. in C. B. 3 Lev. 263. 2 Vent. 113. 


V Pollexfen. 


T 


ws 


K 


fuſed; becauſe, ſecondly, the perſon firſt named, though he had 


could be put of a man, veſted with a bare authority, being von- 


CJ 


E 
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refuſed, might till have proceeded if he had pleaſed ; for no caſe 


cluded, by his refuſal, from afterwards executing it; and there- 


would be a concurrence of authority in ſeveral perſons to make 


an award, which, on the authority of the old caſes of Barnard 


2 — n act 


mit. 

N „ 
this manner: that they were to conſider the penning of the con- 
dition of the bond, which was, to ſtand to the award of ſuch 


- umpire as the arbitrators ſhould nominate,” which could not be 
confined to the circumſtance of barely naming a man, but muſt 
be taken to be an effectual nomination, by the perſon named ac- 


cepting of the office; and his refuſal made it amount to no more 


tors from naming another. It was true, that an authority, once 
fully executed, was determined, and could not be executed again ; 
but the condition to ſtand to the award of ſuch perſon as the ar- 
bitrators ſhould name, could not, they ſaid, be with propriety 

called an authority; the terms imported rather a deſcription or 

qualification of the perſon who was to make the award, than an 
authority conferred on. the arbitrators ;, yet, admitting the con- 
dition to amount to an authority, there was here no complete exe- 


cution; and if the perſon authoriſed make a void, or ineffectual 


execution of his authority, he may execute it again. If a letter 
of attorney were to deliver ſeiſin, and the attorney delivered it 
within the view, which was not a good execution of his autho- 
rity, that would not conclude him from delivering ſeiſin after- 
wards upon the land: a writ of poſſeſſion was executed by the 


ſheriff in delivering poſſeſſion of a houſe, and afterwards it was 


diſcovered, that a perſon was hidden in a room of the houſe, on 
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again, which was reſolved to be well. (a) en 
meg of the parties, that if the arbitrators named a man who 
2 A 
irn rape 0 the opinion, that the perſon firſt named might 
his n it might be anflrired, that admitting that to have 
deen the cafe, if he had done it before the effectual nomination 
of anather, yet it was clear he could not have accepted the office 
df umpire, after ſuch effeftual nomination: a ſecond nomunation 
took away the effect of the firſt ; and if, before they had named 
another, the firft had taken on himſelf the office, that would have 
prevented them from proceeding to a ſecond nomination, and 


_ therefore there could be no concurrence of authority. As to the 


caſes cited by the Chief Juſtice, relative to this latter point, theſe 


and therefore could not apply to the preſent; and had, beſides, 
| where the nomination was left to the arditrators, without further 
time given to the umpire, it had been decided, according to the 


| beſt report of the caſe, (>) that, on an allegation chat the ar- 


| Yet, notwithſtanding the good ſenſe apparent in the reaſoning of 


their autdority, and therefore could not chooſe another, though 


that he ſhould accept, for then he was no umpire till the con- 


of this diſtinctiom; becauſe, he faid, every election implied 2 
condition that the office ſhould be accept: (c) Is it neceſſary 
nm 


—_ Palm. 229. £2 Reynolds v. Gray. » Will 
(b) Copping v. Hornes. „. 1 * = 1 Ld. Raym. 238. 15 
129. 


— 
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with the opinion of the two Chief Juſtices? That the ſelſiſun e; 
of parties, and their defire to defer the payment of a juſt demand, 
ſhould prompt them to bring ſuch a queſtion before a courts is 
not furprifing; the wonder is, that grave and learned judges 
ſhould be able to N e e e u 
for raiſing it. 6 

Wunn the perfoa ts whom the parties he 75 
agreed to refer the matters in diſpute between — 
them has conſented to undertake the office, he Avbitraters. 
ought to appoint a time and place for examining + 
the matter, dr bebe friend: bene 
or to their attornies: if the ſubmiffion be by rule of reference at 
fi prius, the reſpective attornies ſhould ſet down the names of 
the witneſſes propoſed to be examined before the arbitrator on a 
piece of paper, and deliver it to the crier, who will ſwear them 
at the bar of the court: the parties alſa, if that be part of the 
rule, muſt be likewiſe ſworn ; but if this/precaution be neglected, 


| both witneſſes and parties muſt be ſworn before a judge. It is 


uſual for the plaintiff's attorney to obtain the order of reference = 
from the affociate or clerk at ni pris, and attend the reference 
to have an appointment; and that being obtained, to ſubſcribe 
it to a copy of the order of reference, and ferve it on the defend- 
ant or his attorney: but if he fail in theſe reſpects, the defend. 
ant's attorney may take the fame ſteps which he ought to have 
done: and this frequently becomes neceſſary, when the plaintiff, 
by the circumſtances appearing at the trial, — 
that the matter may go againſt him. = 

Tux parties muſt attend according to the a | 
in perſon or by attorney, with fuch witneſſes, and fach docu- 
ments, as they may think neceſſary to ſuhſtantiate their refpec- 
tive claims. The arbitrator is then to examine thoſe witneſſes 
and documents, as far as he may find · ſuch examination neceſfary 
or proper, to enable him to form a decided apinion on the merit 
of the cafe: he may alſo examine the parties themſelves, or 
either of them, if he ſee good reaſon for ſo doing; or be may 
call for any other information he may judge neceſſary. 

IF the matter „ or if he cannot ſatisfy hon: 
ſelf 
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205 HAIG refpett to the- decificr'be ought to gives he may hs 


Journ the matter from time to time, giving notice, as at firſt, of 
that when a time is limited in the ſubmiſſion, he make his award 
Engliſh law, take what time he pleaſes, unleſs either of the par. 
ties ſpecially requeſt him to make an award within a reaſonable 
time, and, in caſe of refuſal, revoke his ſubmiſſion ; for the par. 
ties will not be bound by an award, after ſuch revocation. CU 
Where a time is limited, he cannot make an award after that 
time, unleſs it be prolonged. When the ſubmiſſion is by the 
act of the parties, without the intervention of a court, that pro. 
longation can only be by their mutual conſent. If the ſubmiſ. 
ſion was by bond, conditioned to be made a rule of court, ac- 
_ cording to the ſtatute, or by reference at nifi prius ; the ſub- 
miſſion, or the rule of reference, muſt firſt be made a rule of 
court; and then, if the parties conſent to have the time en; 
larged, the court will grant leave for the enlargement, as of 
courſe: when it is not ſuſpected by the party who undertakes to 
make the application, that there will be any, oppoſition from the 
other, it is ſufficient to give notice to him of his intention ; and, 
on an affidavit of that notice, the court will grant the rule; at 
leaf, if the other party conſent by counſel, as is uſually the 

_ caſe. —But if any oppoſition be apprehended, the beſt way of 
proceeding for the party who wiſhes to enlarge the time, will be 
to apply, on an affidavit, ſtating the circumſtances on which he 
conceives the time ought to be enlarged, for a rule on. the other 
party, calling on him to ſhew cauſe why it ſhould not: if the 
rule be ultimately granted, the party, on whoſe motion it was, 


muſt have it drawn up with the proper officer, and ſerve a copy | 


of it on the arbitrator z and, on procuring from him an appoint 
ment of another time for hearing the parties, ſerve the rule, with 
a copy of the appointment on it, on the oppoſite ſide. 

N it was not unuſual, for a clauſe to be in- 


| (a) Pim profes ve per mucin ni gia — 


Ff. I. 4. t. 8. ſ. 27. 


0 Vid. ante page 19. i —N 
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+-ted in the ſubmiſion, giving the arbitrator a power, in caſe of 
neceſſity, to prolong the time; and then he might do it with- 
out a new authority from the parties; but where. no ſuch. clauſe 


was inſerted he could not do it without their conſent. (a) The 
proviſions of that law however were ſuch, that it was not in | 
the power of the-arbitrator, from negligence or defign, to deprive 

the parties of the benefit intended by their ſubmiſſion, by an un- 
himſelf the office of arbitrator, might in general be compelled 
time; unleſs he was ſome ſuperior magiſtrate actually in office, 
or unleſs he could ſhew ſome ſatisfactory reaſon why he ought 
not to be compelled: as if he would ſwear that he had not yet 
deen able to form a deciſive opinion on the ſubject ; that he had 
been defamed by the parties; or that a mortal enmity had ariſen 
between himſelf and them, or one of them or that he was pre- 
vented by the infirmities of age; or by ill health ſince he had 
undertaken the office; or that he was prevented by the preſſure 
of his own affairs, or his neceſſary attendance on the duties of 
ſome public employment : if no time was limited by the-ſub- 
miſſion, he might at any time be compelled tv fix"a day, by che 


conſent of the parties, for taking the matter into conſideratipn. 
If he excuſed himſelf on account of attendance on public duty, 


his excuſe would have been admitted, if there was no clauſe in 
the ſubmiſſion empowering him to prolong the time; but if there 


(6) Sete, cam in greg — exits Sian, qui dais 
cautum efſet—ut poſſet diem proferre, | tutus compromiſſo erat, ſententiam 
diem protulit, Labeo ait, valere pro- | dicere non poſſet, diem compromiſfi | 
ationem,—Hzc autem clauſula, diem | proferri juſſerat ; alter ex litigatori- 
compromiſſ proferre nullam aliam dat | bus difto audiens non fuerat : con- 
arbitro facultatem, quam diem proro- | fulebatur, poſſetne ab eo pecunia ex. 
gzndi: et ideo_conditionem primi | compromiſſio peti ? Reſpondi non 

neque minuere, neque poſſe: ideo quod non eſſet arbitro 
immutare Ff. I. 4. t. 8. ſ. 25. | compromiſſum, ut id baberet. 8. 50. 
—Arbiter ita ſumptus ex compromifſo, | —Acbiter nihil extra compromiſſum 
ut et diem proferre poſit, hoc quidem | facere poteſt et ideo neceſſarium eft - 
lacere poteſt : referre autem contra- | adjici de die compromiſſi proferendi. 
dicentibus litigatoribus non poteſt. | Cterum impune jubenti non parebi- 
$.33.—Arbiterex compromiſſo ſump- | tur . 32. u · 21. 


J r f So a ttrm 


there 


was, then he might be compelled: to prolong it. And even if 5 
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fon to him, he could not otherwiſe be excuſed, on accuunt of 
a & public bflice, — SHORE to decide under a freſh ſub- 
rr 
fon, then, if he could not ſhew, that it was not owing to any 
default of his, that the matter was not decided; he was ubliged 
to undertake it anew ; if he could, he was of courſe excuſed: (a) 
Tun Engliſh law has made no fimilar proviſions againſt the 
neglect of duty in the arbitrator ; but it has ſecured each of the 
parties | againſt the voluntary procraſtination of the other, by 
ur er APY IP mmm ane 


3 d 4 — ſſe 
| — uſceperit, — ecunl 2 dies ſtatuere parti- 
ds ni forte fit in 3 bent ognp @ | cn 
i vel poteſtate, Con- ſam diſceptari. Quod fi hoc prater. 
ul forte vel prztor: quoniam in hoc | miſerit, omni tempore us eſt 
imperium non habet. Ff. I. 4 t. 8. ſententiam dicere. S. 14. —A biter ju- 
— 2g | dich ſui nomine, quod publicum aut 
riore, aut pari imperio, nullo modo privatum habet excuſatus eſſe debet a 
cogi : nec intereſt ante, an ipſo | compromiſſo : utique fi dies compro- 
magiſtrate arbitrium faſcepermt. In- miſf proferri non poteſt. quod fi po- 
ferinces poſſunt cogi. S8. 4.—Proinde fi | teft : quare non cogat eum, cum po- 
forte urgeatur a Prætore ad ſententiam | teſt, proferre, quod fine ulla diſtrictĩone 
dicendam : æquiſſimum erit, fi juret ibi ipfius interdum futurum eſt? fi tamen 
At canſa nondam liguere, ſpacium ei ad | enti 
pronunciandum dari. 8. 13. n. 4-— | | 
Licet Pretor diſtricte edicat, /enter- | ferenda, non alias impetret, quia ju- 
tiam ſe arbitrum dicere coafturum, at | dicium habeat, ne cogatur, 2 
tamen interdum rationem ejus habere | conſentiat denuo in ſe 
dbet, et excuſationem recipere cauſa Hzc, ſcilicet, fi dies exitura eſt. 8. i. 
cognita : utputa fi fuerit infamatus a | Si, cum dies compromilh finiretur, | 
litigatoribus ; aut ſi inimicitie capi- prolats die, litigatores denuo in eum 
tales inter eum et litigatores, aut al- compromi | | 
terum ex litigatoribus interceſſerint ; 
aut, f 2tas, aut valetudo, qua poſtea | c 
——=> id ei munus remittat, aut 


propriorum, vel 
— 1 2 aut munus aliquod 
reipublice. n m 
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out his attendance 3 ( and If the arbitrator, from the nature of 
the caſe, ſhould find that inconvenient, it enables the willing 


party, in che caſe of « reference by rule of a 
d court according do the ſtatute, Ins TT 
application to the court for a rule to ſhew cauſe why he ſhauld 


not attend the arbitzater, or why the latter ſhould not de directed 
to make his award, without ſuch attendance. Thus, where on 
a trial at ni prizes it appeared, that the demand of the plaintilf 
aroſe on a long and intricate accaunt, which in almaſt every ar 
ticle was impeached by the - defendant, who alſo ſet up a coun- 
ter demand of the ſame nature by way of ſet-off; it was referred 


by conſent, and, the plaintiff negleRing to carry in his vouchers 


to the arbitrator, before the time limited for making the award, 
the time was ſeveral times enlarged, till at length the defendant, 
ater upwards of ſiu Manthe delay on che part of the plaintiff 
made an application. to the court, on an afidavit, Ratiog theſe 

circumſtances, for a rule to thew cauſe. why the plaintiff ſhaukd 
not carry in his vouchers within a certain day, and why the time 
ſhould not be further enlarged, or why, en the plaintiff's further 
default, the arbitrator ſhould not be directed to proceed. on bear- 
ing the defendant alone ; the rule was granted without hefration, 
and the plaiatifh, inſtead of ſhewing cauſe againk it, peremptorily 


— s. Love in bis — nokia the. cave fee 


cited. ( * 
Rn hanthine Gufheren ana for 
the party by not atending, and thereby preventing the zrbitrator 
e 22 28 „ 

| 
WHERE an umpire bs ad. nth bets ans. 
terſere, his duty is the ſame as that of the arbitrators, and there- 
fore it has been held, that he cannot proceed on their report, 
but muſt hear the whole matter from the parties themſelves, or 
at leaſt, „ eee be e 


(a) Waller v. Kiag. b PF) Siquis 1 defoert; 


am Eq. 2 pt. 63, | 

tadtum c>>, quo mino: 
(b) Hetley v. Hetley, in the Ex- 41 — | 
chequer. MA. 1755. | 14 t. 8. .. 27. n. 4 ond 


1 3 


mis the — if the ardieritry tid ner ex 
mined. the. matter, or as if he himſelf: hall been "+ 
pointed ſole arbitrator. (a): And if the ſubmiſſion be in tho 
common form, the arbitrators cannot decide on ons part of the 
e caſe and leave the reſt to the umpire; for he has the whole aus 
thority which they had: C thus, where the arbitrators deter- 
mined the whole of the matters referred to them, except one 
ſingle point, which related to an account of intereſt; and, in 
order to ſettle that, nominated an umpire, according to the 
facts to be as the arbitrators reported them, and made his um- 
rr 
the court ſet the umpirage aſide. (c) -- 
"wid tad downed 8 
the reporter, as well 2s fromthe circuinitancs of cite =ppearing'to 
have been decided in the abſence of the Chief Juſtice, and one 
ef the: other judges, is not much to be relied on; and the rea- 
ſons given for the deciſion are not very ſatisfactory. Where the 
| arbitrators have agreed on the facts, and only differ on a lingle 
point, either with teſpeR to the law ariſing on thoſe facts, or the 
extent of the recompence to be made by one party to the other; 
| why the umpire, if he think proper, may not take thoſe points 
on which the arbitrators agree, to be as they report them.- The 
nature of his duty is only to make a final determination on the 
whole ſubject of diſpute, where the arbitrators cannot do it; and 
by adopting their opinion, as far as they agree, and incorporating 
it with his own on the other points, he effectually makes that 
final determination ; e Wenn 
to find — | 
Lr this . ears a 
whole authority, both of the arbitrators and umpire, is regulated 
uam. An Fog ws 


+ 4 


(a) 398.6. 9. Rol. Arb.P. 7, [ (e) Tatar v. xy, a 
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feveral diſtindt matters, with à proviſo, that if the arbitrators 


ſhould, by the time limited, make no award of the whole, or of © 


ſome parcel, then that: the umpire ſhall have power, in the re- 
ſpective caſes, to make an award of the whole, or of the'remain= 
der. On ſuch a ſubmiſſion, it has been ſaid, that if the arbitra- 


yeral parts, or at leaſt ſhall have the, ſame effect as if the whole 

had been made by one; becauſe. . 

authority given by the en. Ca. . J 
Tnovon the words in the ſubmiſſion, r 


pointment of an umpire, be not perfectly correct, but might, : 


from the grammatical order in which they ſtand, ſeem to imply, 
that thoſe named as-arbitrators, and he who is named as umpire, 
ſhould all join together to make an award, yet an award made by 


dered as ſatisfying the terms of the ſubmiſſion. 


| Tux eantlienob.on eigen e fuel tothe ems: 


ment of A and B. 4 being arbitrators choſen for that purpoſe, 


to end a controverſy between the obligor and obligee, and J. S. 


being umpire for both parties. In this caſe it was held, Ca that 
an award made by A and B, without J. S. was valid; for though. 
the words appeared at firit fight uncertain, yet, as it was the 


end of the matter, if the arbitrators could not agree, this ſhould 
be ſo taken, and the words © J. 8. heing e Mhopuld. be 
taken as an affirmative nomination of him as umpire, : 

Tux condition of a bond was, to perform 13 
four, named as arbitrators, with the ympirage of a ſiſth- ſhould 


make, concerning the title of certain lands, The four named, 


as arbitrators, together with the fifth, as umpire, made an award 


(a) 1 . un d. per Priſot. ate. = ind CAS ith 


Rol. Arb. P. 8. Ader in de court of Kingſton. | 


(6) M. 2 Car. B. K. Offers: * "Wi, ASPEN" 


7 Aa, es 


tors make an award of part, and not of the reſt, then the umpire 
may make an award of the reſt ; the whole put together ſhall be 
conſidered as one award, and goad, if not inconſiſtent in its ſe- 


the in, without, the, pantigipation ef the batter, will be coud- 


common practice, it was ſaid, to appoint an umpire to make an 


concerning the premiſes: an abe diam was taken to the condi- - | 
tion, that it was — pe: aint | 


* 


66 THE AES1TKATURS ANG UMPIRE; | 1 
by bichlelg and could not be joined with che arbitiitors, het 
acai Whether this objeQtion was conſidered 
as having any weight does not appear; for we have only the 
report of the argument of the defendant's counſel, without anſwer 
or judgment from the court. It may be obſerved, however; 
' tit it is perfectly immaterial, whether the parties formed an uc 
| Ettrate ides of the diſtinct offices of an arbitrator and an umpire, 
their meaning having been clearly, that the firſt four, with the 
A 
and that, being made by all five, ſatisfies their intention, Ca) 

Ir has indeed been adjudged, that © if the ſabniifficn be to the 
award of four, and if they cannot agree, then to the umpirage of 
a fifth;” the five cannot Join to make one award ; though it was, 
at the ſame tinie, admitted, that * if the fubimnifion be to four, 
aui tie umpirage of a fifth,” an award made jointly by the five 
will be good. (6) But this caſe has ſince been held to be abſurd, 
- arid that the joining of the arbitrators with the umpire is but 
ſurpluſage ; their approbation, which is ſhewn by joining with 
him; does not render the inſtrument, purporting to be his um- 
pirage, in any degree leſs the act of his judgthent. (Cc) - | 

"By the Roman law, where there was an utiequal number of 
arbitrators, it was not neceſſary that all ſhould concur in the 

terms of ſubmiſſion, though no expreſs proviſion was made to 
15 againſt a difference of opinion. That precaution was ſel- 

m taken, but in the caſe of a ſubiniioh to tio, and then it 
was not unuſual to expreſs it in the alternative, to ſtand to tho 
award of the one or the other: but it was held, that, in the com- 
in the abſence of the third; becauſe the litter, had he been, pre- 
We 54 
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Ia this reſpect the lw ef England is fomewhat different; ſor 
unleſs it be expreſaly provided in the ſubmiſſion, that a leſs num- 
ber than all the arbitratora named may make the award, the con- 
currence of all is neceſſury; and where ſuch a proviſo is made, 
all muſt be preſent,” unleſs the reſt having notice do not attend. 
MaTTERs in difference were, by conſent of parties, referred 
to three, with a proviſo that they, or any two of them, ſhould 
two in favour of the plaintiff, the defendant moved to have it ſet 
aſide ; objeRting, that two had not à juriſdiction without the 
the third arbitrator had ſufficient notice of the meetings of the 
other two, and might have attended if he would. The court 
obſerved, that it was agreed by both ſides, that if the third had 
attended, two might have made an award: two had a jurifdic- 
tion, but their meetings ought to be according to the rules of = 
law. If the third had been preſent, his reaſons might have al- . 
tered the opinion of the other two; he was not therefore to be 
excluded by fraud; nor were the two to act without the third's 
having an opportunity to be preſent ; but where the third had 
ſufficient notice, as in the preſent caſe, and would not attend, 
the meeting vers nn 
cient. (a) 
Ir was once > queſtion of great dificulty, whether, when the 
ſubmiſſion was by bond, without providing that the award ſhould 
be delivered or notified to the parties, it was incumbent on the 
arbitrator to give notice, or whether the parties did not forfeit 


rr Tn the reign 


cet . 
mittetur : inde quzritur, fi ex 

1. arbitris unus quindecim, alius 

ber ung A. 
| N 
debere preſtariz quia in hanc 
fumimataonine, ecnſentehunt, £57. 
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686 THE ARBITRATORS ANDT UMPIRE. - | 
of Edward the fourth this queſtion was agitated, ina caſe remark. 
able for nothing elſe than the many laboured arguments on one 
ſide and on the other; and for its having been argued three times 
by all the judges in the Exchequer chamber, without their being 


able to come to any decided opinion. It may not, perhaps, be 
thought improper to ſtate the circumſtances of the caſe, and give 
a ſummary of the arguments, that it may appear with what difſi- 


culty many points have been eſtabliſhed, which afterwards ap- 


pear ſa plain, that we are at a loſs to conceive ann 
could ever have entertained a doubt upon the ſubject. ; 
The dutchebs of Suffelk broughtan a Man of dae on bond; to- 
which the defendant pleaded, that the condition of the bond was, 
that if he, the defendant; ſhould ſtand to the award of the dutcheſs 
concerning all matters in difference between him and one B. H, 
made before the feaſt of All Saints, and written and ſealed wi 
the ſeal of the dutcheſs, and delivered to the parties demanding it; 
that, in fact, on the fifth of January the dutcheſs awarded; that 
the defendant ſhould pay to B, on the fourth of March then fol- 
lowing, twenty pounds, and in April another ſum, and ſeveral 
other things: that on the 1oth of April nent after the fourth of 
having been made, went to the dutcheſs, and demanded it in 
writing, and had it; and that he had performed it in all things 
except the payment of the ſum which ought to have been paid 
on the fourth of March, and inſiſted that he ought to be excuſed 
of that, becauſe he had not notice. Againſt the plea, it was ar- 
gued, that it would be againſt reaſon that the arbitrators ſhould 
be driven to give notice to the parties, becauſe they had no ad- 
vantage, but only a trouble ; that it was the buſineſs of the par- 
ties to be conſtantly attendant an the arbitrators, and to know 
when the award was made ; that if it was a hardſhip, the de- 
fendant ſhould farfeit his obligation, by not performing that 
which he did not know ;' jt yas his folly to bind himſelf in that 
manner; that a man might be hound by his own deed to take 
notice, at his peril, of many things to which reaſon and the law 


would not compel him: e e 


was urged, that un award was, by common intendment, a mat- 
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to make amends to another for all treſpaſſes committed by him, it 
was not neceſſary for that other to give him notice of them, he 


muſt take notice of them at his peril: that if one man bound 
manor, it was not requiſite: that the other ſhould give him no- 
tice every time he went to the manor, he muſt take notice of it 


at his peril : that if a man were bound by recognizance to ap- 


ſhould be in England, which means to appear in the King's 
Bench, which is ambulatory, . and attendant en the King, he 
muſt be on that day wherever the court ſhall be, without notice 
from any body: that if I take a houſe for a term of years, I am 
only bound to repair it; and if it fall down, from the weakneſs 


of the timber, I am not bound to rebuild it; yet, if I had bound 


muyſelf to leave the houſe in as'good a Condition as I found it, 1 


muſt rebuild it: that if I command my ſervant to buy certain 


goods for me, or conſtitute a man my factor for that purpoſe, in 


ſuch a caſe I ſhall be charged for whatever goods they buy, though 


they never come to my hands, and though I have no notice of 


the purchaſe: that if I make a man my bailiff of my manor, and 
give him power to let the lands of it, in that caſe, if he let an 
acre, and do not give me notice of it, if I enter into that acre, 
and trample down the graſs, the leſſee ſhall have an action of 
treſpaſs againſt me, though I had no notice that it was let: ſo, 
if a man were bound to pay a certain ſum to another after the 
death 'of his father, and the father ſhould die in a deſert, without 
the knowledge of the ſon, yet the latter muſt take notice of it, 
and pay the money, otherwiſe the bond will be forfeited: ſo it 
was ſaid, if a man were arreſted, and found bail to the ſheriff for 
his appearance on the day of the return of the writ, in that caſe, 
if the defendant became fick, fo that they could not have him at 
the day, yet they ſhould not be excuſed to the ſheriff, — 

 Bxs1De theſe arguments, from the analogy n it 


ter of notoriety, of which the party muſt, at his peril, take notice; 
c n 


122 4: $1 i - the 


70 ut AARraArons AND UMPIRE. 


moor wa udo 99 ung him, might conc mb; 


in order to avoid notice. 
Ire favourof che plea it was argued, thut an award was in'the 
nature of a judgment, which could not be given but in the pre- 
like a good and upright judge, to give notice to the parties when 
be was to make his award; and that, if one of them avoided that 
notice, it might on the other ſide be ſhewn' that he abſented him- 
was bound by his own act to take notice of the award, and that 
it was his folly if he ſubmitted to the arbitration of one who would 
not give him notice; all the caſes cited on the other fide differed 
- materially from this.—The man who was bound to make amends 
to another for treſpaſſes committed by him, cannot inſiſt on 
his own knowledge. He who was bound to attend another 
every day he ſhould came to a certain manor, was bound to 
take notice of the day, which it was in his power to do, becauſe 
it was a matter that muſt be notorious; but, in the preſent caſe, 
che arbitrator might make his award, and put it in his pocket. 
As to'the recognizance in the King's Bench, every man might 
calily know a thing ſo notorious as the place to which the court 
moved; and, by general intendment of law, every man was 
bound to know it. The caſe of the houſe falling down had no 
analogy to this, for it could not poſſibly fall down: without the 
tenant's knowledge. Thoſe of the ſervant, the factor, and the 
bailiff, admitted of one anſwer : he who acts hy another acts by 
himſelf, and therefore he muſt be ſuppoſed to know what the 
other has done. The cafe of the man who was bound to pay a 
| ſum of money at the death of his father could not be compared to 
this; there was nobody who was bound to give him notice, or 
could doit; he muſt take notice of it himſelf, becauſe every 
man's deed was to be conſtrued moſt ftrongly againſt himſelf : 
fore the award was made; and, as to him, it was as if not made, 
till he had notice of it. In anſwer to the caſe of bail to the 
ſheriff, it was ſaid, that if the defendant were ſick, they were 


ET / - Ee EEE 


ſeems to depend more on principles of general reaſoning, than on 
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excuſed, for that his death before the return was clearly a di- 
charge of the bond: it was, haweyer, denied an the ather fide, 


chat the caſe of ſickne was like that of death. It might, /how- 
| 2 —— de was bekam now that it is under- 


for derne they may enter an appearance though te de 
fendant be lick. 


Bx84pE anſwering Wen en nid en 55 5 


jag mare analogous to the preſent queſtion, which all tended to 


ſhew, that a man {hall not be bound by any thing of which he 


had not notice, nor to do a thing impoſfble; and it was 


ſtrongly urged, that it was impoſſible for a man to pay money 
at a day which had elapſed before he had notice of the award; 


and this was compared to the caſe of an award of money to be 
| paidon a day before the ſubmiſſion, which it was confeſſed was 
void. That caſe, however, is clearly diſtinguiſhable from the 
preſent ; for there the thing is impoſſible from the beginning, 

but here it becomes impaſſible only from the want of notice at 


the time of making the award: and indeed the whole queſtion | 


— it may bear 282 2222. — 

TAE impoſibility of. r . 
together out of the queſtion, for the defendant, by a conſtant ap- 
plication to the arbitrator, might have known when the award 
was made, if the latter had been willing to inform him; and if, 


in fact, ſhe had made her award, but either faid that it was not 


made, or refuſed to deliver it till che day of performance was paſt, 
whether, from the nature of his duty, the arbitrator be bound to 
give notice of the award to the parties, without any condition of 
that kind expreſſed in the ſubmiſſion; or whether the parties 
themſelves muſt, at all events, take notice of the time when he 
makes the award : an, coubacng the fnhjeſtin Bin Kane Freſe 
obſervations ſeem to have weight. 

"AY of the arhitrater * is to give paris 0 | 
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the parties at what time and place he will fit to bear their com» 
plaints, and that it is their duty to attend him on ſuch notice; 
but it is abſurd. to ſuppoſe that they are to go of their own ac- 
cord every day to know when he will be attended, or whether 
-he has yet made his award. When, indeed, the day appointed 
in the ſubmiſſion is come, it may be reaſonable that they ſhould 
call upon him, becauſe that day is within their own knowledge; 
and if the award be not then made, his power is at an end. The 
true diſtinction, therefore, ſeems to be this, that if the award be 
made before the day limited in the ſubmiſſion, the party ſhall not 
be bound by any thing awarded to be done before that day, un- 
leſs he has notice, but that he muſt take notice, at his peril, of 
any thing ordered at the day. (a) And there is an aſſertion of 
counſel, to which the court aſſent, that though the arbitrator 
make his award before the day, yet, if he give no notice of it to 
the party, it is void. 00 This was faid, in a caſe of debt, on a 
bond for the performance of an award, provided it were made 
before a certain feaſt, without any proviſo that it ſhould be no- 
tified to the parties; but it had not its effect, becauſe the want 
of notice was not properly pleaded, the defendant having, in his 
plea, denied that any award was made before the day appointed; 
and, on an award made before that day being ſet forth in the re- 
plication, having rejoined that he had no notice of the award be- 
fore that day, which the court held to be a departure from his 


* 


Ir is true, that in the eighteenth of Edward the fourth, it is 
ſaid by three juſtices, that where an award is made, the parties 


mult take notice of it at their peril, and that this had been before 


adjudged in the King's Bench in the ſame King's reign.” (c) It 
is true, that in the firſt of Henry the ſeventh, to an action on a 
bond, the defendant ſhewing the condition to have been to ſtand 
to an award, provided it were made before'a certain day, pleaded 
that the arbitrators gave him no notice of any award made before 
that day, and that the court held clearly that this was not a good 
FT himſelf to perform the award, he was 


(a) 8 E. 4.1. Br. 37. 1 18 D Vaviſor, and Cateby. 
(6) Keilway, 175. 22 6 


zonnd to take notice of it, and that they diſtinguiſhed between this 


caſe and that where a proviſo. was added to the condition of the 
h 12. 1 wer vote PRO 


plea would have been good. C 


Ir is alſo: true, he Lind Orbis ade ie et eee 


to theſe caſes, and ſays, that ſo is the law without queſtion ;* 


but he is clearly miſtaken when he ſays, © that this is againſt a 
ſudden opinion in the eighth of Edward the ſourth: (Ch) no de- 


cided opinion was in fact given at that time, notwithſtanding the 


number of eee and che variety and extent 


of the arguments. 


cc 


many other books Cc) but that may well be admitted without 
impeaching the ſoundneſs of the diſtinction before made. The 


pleading, to have related to a breach of the award in ſomething 


awarded to be done aſter the day appointed for making it; and 


the other books, in which the doctrine is recognized, only men- 

tion it as eſtabliſhed law, without reference to any particular caſe. 
THE Roman law did not impoſe fuch a hardſhip on the parties, 

for the arbitrators were not only obliged to give them notice of 


the time when they. intended to make their award, but to pro- 
nounce it in their. preſence z and, if on notice given for that pur- 
poſe, either of the parties did not attend, he forfeited the penalty 
of the ſubmiſſion, but no award could be made, (4) unleſs it had 


been ſpecially expreſſed in the ſubmiſſion, that ſentence might be 


pronounced in the abſence of one or of both the parties. 
 Wrexe'the ſubmiſſion is not by bond, there can be no queſ- 
tion but the arbitrators muſt give notice of their award, otherwiſe 
the parties are not bound to performance * Bin nn, 


(a) 1 H. 5. $2 9 . Ane 


(b) 8 Co. 92. b. promiſſis hoc ſpecialiter expreſſuw ſit, 
(c) Vid. Crs, El. 97- Cro. Car. ut vel uno, vel utroque abſente, ſen- 


132, 133. | tentia promatur : poenam autem is 
(4) Si quis litigatorum defuerit ; qui defuit, committit, quia per eum 


quia per eum factum eſt, quo minus factum eſt, quo minus arbitretur. ou 
arbitretur, pœna committetur. Pro J. 4. t. 8. f. 27. n. 4. 1 2 4 | 
2ude ſententia quidem diQa non coram | 
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dy the whole tenor of the arguments in the caſe of a ſubmiſſton 
by bond, to be taken for granted: and where the ſubrmiſſion i⸗ 
dy bond, it has long been the practice to guard againſt the:con. 
ſequences of want of notice, by inſerting a proviſo in the con- 
be delivered to the parties by a certain day; and then the bond 
will not be forfeited by non performance, unleſs the party not 
performing had notice: and if ſuch a ſubmiſſion be made by the 
plaintiff on one ſide, and two defendants on the other; if the 
one of the defendants, but not to the other, this will not be ſuf. 
fi ient: ſo, neither it is ſaid, will ir be ſuſhcient, where there are 
two perſons on one fade, and two on the other, and where the 
proviſo is, that the z ward be delivered to each of the panties, if 
| it be delivered to one on one fade, and one on the other, for 
E that the word party is to be intended of the whole party.” Ca 
Bor it has been adjudged, that © a proviſo that the award 
ſhould be delivered by a certain day is ſatisfied by the pronoun- 
cing of a parol award, unleſs it was alſo provided, that it ſhould 
| be in writing. Thus, in Dyer, ch a caſe is reported where the 
ſubmiſſion was in theſe words, © fo that the award be made and 
delivered before a certain day: to an action on the bond, the 
_ arbitrators-did not deliver in turiting any award; but judgment 
was given againſt him, becauſe he had not denied that à pore! 
award was pronounced ; mem 
was ſufficient. | 
. e i ee 5 fo that eee 
be made and +eady to: be delivered,” can be ſatisfied by a para 
award, das been thought a queſtion of more difficulty, , - | 
An action was brought on a bond for performance of an award, 
in the condition of which it was provided, that it ſhould be made 
and ready tobe delivered to the parties, or ſuch of them as ſhould 
me. the defendant pleaded that no award yas 


(a) Hungate's caſe. 5 Co. 103. A 
Cee. El. 885. Mo. C43. pl. 835. the new book of enuies, üt. Dek-pl 
| (5) 228. b. Tach. FOO 927, — 
made; 


ene d ee 


made; the plaintiff replied, and ſet forth a pare! award, averring, 


that it was Trendy to be delivered according to the terms of the 
condition : to this che defendant demurred, inſiſting, that the 
words <:ready to be delivered,” neceſſarily imported that the 
award was to have been in writing; and, in ſupport of this, this 
Common Pleas, and was directly in point, (a) and inſiſted much 
on Hungate's cafe before mentioned from Coke. On the other 

ſide it was urged, chat the word * delivery” was to be under- 
ſtood according to the ſubject to which it was applied; that in 
common language a meſſage was ſaid to be delivered, and à man 


an oral delivery was ſufficient, and in ſupport of this was cited 


the caſe in Dyer, which, it was ſaid, was full in point. 
_ Ir:may be obſerved,” however, that that caſe-is not fo directiy 


award ſhould be delivered, not that it ſhould be ready to be de- 

livered. The court, at rſt, ſeemed inclined to think, that a 
parol award-could not properly be the object of delivery, but that 
the words muſt be underſtood of a delivery in writing: after- 
the caſe in Dyer, and the record of it in Coke's Entries, ſaid 
might have been made in the abſence of the parties, and deli- 


vered, or pronounced over again in their preſence; and if ſa, 


what may be delivered, may be ready to be delivered. Powel J. 
however, faid, that if the words had been only, ſo as it be 

made and delivered, he would have taken the delivery to be 
notice of the award given to the parties; but that ready to be 


delivered muſt be taken to mean a delivery in writing: and he 


aſked, if iſſue had been taken on the readineſs of delivery, how 
it ſhould have been tried? Holt agreed that he ſhould have been 
of 


- 

o 

9 
, 


<q 
0 


_ get of diſpute, he could not alter it, though he afterwards found 


| PO RPE ee eee, Ae, Nee, ere x ee n 
alter it, becauſe his authority ſtill continued. (b) 
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of the ſame opinion with Powell, Aebi 
but faid, that finding ſo clear an authority, and ſome reaſon for 
that authority, he could not depart from it: fo faid Gould but 
EY CEE CO eee eee 


mon Pleas, and no judgment was given. (a) 


- WHETHER an arbitrator e eee, he lad ne 


made, was a queſtion much agitated among the Roman lawyers 


and it ended in this diſtinction, that where. the ſentence pronoun- 


_ ced, from the nature of it, and the; terms in which it was con- 


reaſon to believe he had erred, becauſe, by pronouncing ſuch a 
ſentence, he had executed his office, and ceaſed to be arbitrator; 


An where the ſubmiſſion comprehended different ſubjedts of 
— diſtinct and independent of one another, his power 
on the form of the ſubmiſſion; if by that it was provided, that he 
ſhould pronounce ſentence on all the ſubjects together, then he 


in fact, yet decided the whole queſtion ſubmitted to him; but if 
it was provided that he ſhould give his opinion ſeparately, then 


2 { 4 fs >> + 3 


(a) Oates v. Bromell. 6 Mod. | quod vetuit, ftari debeat? et Sabinus 
160. quidem putavit, Caſſius ſen · 


(6) Dicere — exiſtimamus 
eum, qui ez mente quid pronunciat, 
ut ſecundum id diſcedere eos a tota 
controverſia velit. Sed f de pluri - 
bus rebus fit arbitrium receptum : 
niſi omnes controverſias finierit, non 
videtur dicta fententia; ſed adhuc | 
crit à prætore cogendus. Unde vi- 
dendum erit, an mutare ſententiam 
poſſit? et alias quidem eſt agita- 
tum, fi arbiter juſſit dari, mox ve- 


tentiam Magiſtri ſui bene excuſat : et 
ait, Sabmum non de ea ſentifle ſenten« 
tia quæ arbitrium finiat, ſed de pre- 
| paratione cauſe ; ut puta ſi juſſit liti- 
gatores Calendis adeſſe, mox Idibus 
jubeat, nam mutare eum diem poſle : 
cterum, fi condemnavit, vel. abſol- 
vit, dum arbiter eſſe defierit, mutare 
ſententiam non poſſe. - Quia arbiter, 
eth erraverit in ſententia dicenda, cor- 
| rigere 3 Ff. 1K t. 8. 


tuit: utrum eo, quod jut, an 0 | 


| 4 19, 20. 


3 


Err 
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ü- Anime c > anal 
there had been ſeveral ſubmiſſions. (a) 


though it be not Rateil exactly in the ſame form.—If two ſub- 


mit to the award of ſeveral, concerning all manner of debts, 


treſpaſſes, demands, and diſputes, provided that it be made by a 
certain day, and the arbitrators make their award on one day 
with reſpect to the debts, on another with reſpect to the treſ- 
paſſes, and on a third with reſpect to the other things; the 
parties are not bound to perform any part but the firſt, ſay all 
the juſtices but Moyle, and not even that, ſays Priſot. {b) And 
Rolle, in abridging the caſe, adopts the latter opinion. Cc. But 
it is admitted, that the arbitrators may conſult together, on one 
day, on one point, and make up their minds upon it, and ſo: of 
another point, another day, and fo of a third, on a third, provided 
they. do not make their award of any part before the reſt. (4) . 
UNLEss, however, it muſt be underſtood, that, in the former 
caſe, the parties are ordered to perform the things ſeparately” 
awarded, before the whole award be made, this ſeems to be 
a diſtinction unſupported by any eſſential difference; for if the. 


day, and on another, another day, it is in effect the ſame thing as 


if they had reduced their opinion into the form of an award on 


award is finiſhed, The only good reaſon that can be alledged 
againſt their making one part at one time, and another, at ano- 
ther time, is, that on hearing the whole, they may ſee reaſon to 
Wen eee 


(a) Quid tamen fi n con- | —— enim dixit 8 
troverfiis fi s eſt nihil nbi com- | 6 et ſeparatim, quaſi plura ſunt com- 
munibus, et de uni ſententiam dixit, | promiſſa: et ideo, quantum ad lam 
de aliis nondum ? nonquid deſiit eſſe controverſiam pertinet, arbiter eſſa 
arbiter; videamus igitur an in prima | dchierat. FF. 1. SED, | 
controverſia peſſit, mutare ſenten- 


tiam de qui jam dixerat? et multum 
intereſt, de omnibus ſimul ut dicat 


eee ee 


fententiam, compromiſſum eſt, an non. 


9 39 H. 6. 12. 
({c} Rol. Arb. H. 1. 2. | 
(4) 39 H. 6. 13. Bro. Arb. pl. 29, 


Nam f de omnibus, 3 


Rot; Arb, H. 3. 


ſuch 
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ſuch reaſon, they may change their award on the —— 
parts; and if they make no alteration, it 43 a proof they are fa« 
— ang ng none 4s 

Bur that which bears the neareſt re- 


Refrowi of th ee 26 this queſtion in vhs Retitis: 


n= | law, is the doctrine relative to the reſer- 
| | _  _ vation of authority. The object of every 
rms io tee acute of » frtnndrichts Ea 
of the controverſies referred ; a reſervation of any point for the 
and therefore it is eſtabliſhed as a general rule, that ſuch à re- 
ſervation is void; Ca) as if the arbitrators order that one of the 
parties ſhall give ſecurity to the other for the payment of a 
ſum of money, but reſerve to themſelves the power of conſider- 
ing the propriety of that ſecurity ; or if they reſerve to them- 
ſelves the power of explaining any doubt that may ariſe on the 
meaning of any part of the award. (b) So, it has been reſolved, 
though not till after many arguments, that, if they reſerve to 
CO e, ee IONS: GY num 
award, this is clearly void. c 

Ir was awarded, that one dopant Dedbete Sen 
money to the other, and that if more ſhould appear to be due to 
the latter, and due proof made of it within a month, then he 
the award ſhould be made before a certain day, which was. before 
the end of the month. Rolle, in his abridgment of this caſe; 


fays, that this ſeems a void award, becauſe it is not final. But 


he adds a doubt, © the ifſue being, that the arbitrators made no 
award, and that found in favour of the plaintiff; that the judg- 
ment in the Common Pleas was confirmed © on the wonds of 
che ſubmiſſion, admitting that part to be void, becauſe it was 
not averred, that there was any doubt about it before the ſub- 
miſlion.” What was the judgment of the Common Pleas does 


not very diſtinctly , not What js mart ty 
a. 19 E. * Rol. Arb. H. | (6) 2 Rol. Rep. 224, 215- 


4. vid. Selby v. Ruſſel. 2 Mod. (c) + Ral. Rap. 18g, . Ba 


_ 23 «. Amittir 


r © 


e erer 


_” © ww 5» ww 3 ac ww ww = „ . 


r . LE. ZR 


| Pleas was in favour of the plaintiff, and that that part only 
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u admitting that part of the award be void :* but it is moſt pro- 
bably meant to be expreſſed, that the judgment of the Common 


which related to the payment of a ET 
void, the reſt of the award being valid. (a) | 

A $UBM1S$SION reſpected de titiege of Hidug donate 
in a certain wood, and it was awarded, as to part, that the de- 
houſebote and hedgebote, as the arbitrators, on advice with 
council at the affizes, ſhould appoint; it was held; that this was 
2 reſervation of authority, and therefore void. (b) . .. 

Bur an award, © that one of the parties ſhall pay to the other 
iogl. on a certain day; and if he do not pay it then, that he 
ſhall pay at a future day 110l. is ſaid to be good; becauſe it is 
not a reſervation of a future authority, but a penalty to enforce 
pyment'at the day, which is within the power of the abi 
trators. (c) e 

— to an mearnd cunteiar © provide that it ſhould 
be made before Michaelmas, and the arbitrators awarded, that 
the one ſhould pay 51. to the other for ten loads of hay, and ſe- 
veral other ſums for other things; and further awarded, that if 
he who was to pay ſhould difprove the receipt of the commo- 
dities, or ſhould give better proof of the payment of ſome. ſums 
of money, before the arbitrators, or one them, before the ſaid 
feaſt of Michaelmas ; then ſo much as ſhould be ſo proved, ſhould 
not be paid at that feaſt. fd) In two reports, both apparently 
df this eaſe, it is agreed, that this is a reſervation of authority z 
but they do not agree in ating the effect of it on the whole 
award, Rolle ſays, chat the reſervation is void, © but that the 
authority of the arbitrators was determined.” But Hobart ſays, 
1 d b e 


(a) ndl. Ab. H. 23. | (4) Berkwithy, Warley. us Jr 
(6) Thinne v. Rigby. 8 2 
Le 2 Jac. Rol. 8 
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ſhould fruſtrate all reaching to the award, or whether the award 
{hould ſtand, and the reſervation be void. 


Ie it be a mie is the conftruftion.of awards, that they ſha 


be. cantein and d i world fawn. in this cole, that the mw. 
ſervation rendered the whole award void, becauſe it renders it 


| altogether uncertain; and this is conſonant to what is laid down 
in another book, a) as a general diſtinQion, © that where the 


arbitrator reſerves a power over any thing ſubmitted, the award 
is not final, and therefore it is void; but where the thing over 
which he reſerves the power is not within the ſubmiſſion, the 


8 and the award, as far as that extends, void alſo; 


but in the thing ſubmitted, the award js final and peremptory,” 
Tux following ſeems an example of the application of the 


firſt part of this diſtinction: a queſtion, relative to certain cur. / 


chat if the defendant could make it appear, before the 2oth of 
December, that the currants were delivered to the plaintiff, then 
the arbitrators would make a further award within fourteen days 
| after, if they could agree; otherwiſe, that J. S. as umpire, 


ſhould conclude it in ſeven days after ; that the plaintiff and de- 


fendant ſhould ſtand to the award of the arbitrators, if they made 
one, and if they made none, to the determination of the umpire, 
But if the defendant, before the 2oth of December, ſhould ſhew 


no ſuch proof, it was, in that caſe, awarded, that the plaintiff 
ſhould not pay for the currants, but ſhould be free from any | 


further claim on that account; and it was further awarded, that 
the defendant ſhould pay to the plaintiff 1g9l. 12s. before the firſt 
day of January after, if no award ſhould be made before that 
time for the currants.— This award was held to be altogether 
void, for that the firſt part was void, being partly a reſerva- 
tion, and partly a delegation of authority ; and if-an award had 
been made, according to the power teſerved or delegated, it was 
not intended that the defendant ſhould pay to the plaintiff the 
19]. 128. a In > Gag he W 
void, muſt alſo be void. (b) | 


(a) Palmer. 110, 146. 1 Wy os f 
09 Brown v. Dalton. N. 9 Car, B. x. Rol. Ar. H. 30. 4 


9H K „ «< wwe 6 ð — a+ A r 
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A Drsrixcrrom is alſo made between the reſervation of a 
further minifterial act, and of a judicial one ; the former, it is 


aich may be reſerved, the latter cannot; all the judicial autho- 


rity of the arbitrators determines with the time limited for them 
to make their award; but they may reſerve a further minifterial 
act to be done either by themſelves or by a ſtranger, at any ſub- 
ſequent period. However well founded this diſtinction may be, 


it is not always very ſucceſsfully exemplified by the caſes in the 
books. It is ſaid, if one of the parties aſſert, that he has a re- 


ceipt for a certain debt claimed by the other, the arbitrator may 


award, © that if he produce the receipt before fuch a day, after 
the time limited for making the award, then he ſhall be dif- 
charged of that debt; but if he cannot produce i it by that day, 


then he ſhall pay the money ;” for that this is only the reſerva- 


tion of a miniſterial act. But, with deference to the authority 
of the book, it is neither the reſervation of a miniſterial nor of 
a judicial act, but an award, of which the final determination 
depends on a future contingency, and therefore the queſtion, 
whether it be good or bad, depends on another principle, which 
requires, that all awards ſhould be final and certain.—On the 
fame diſtinction, it is endeavoured to ſupport the authority of a 
caſe, cited from the year books, (a) but which is not to be 
found there. This was the cafe of a ſubmiſſion of a diſpute 
concerning a horſe ; one of the parties inſiſted, before the arbi- 
trator, that the horſe was worth 20l. the other that he was only 
worth 10l. The arbitrator awarded, that if J. D. ſhould ſay 
that the horſe was worth 20l. then the one ſhould pay to the 
other 2ol. if ol. then only 10l. and this, it is faid, was held to 
be a good award, as being only the reſervation of a miniſterial | 
act; had there been other ſubjects of diſpute, and the arbitrator, 
in order to ſatisfy his own mind about the amount of damages 
to be given, had referred to J. D. to ſet à value on the horſe, 
this might have been conſidered only as a miniſterial act; but as 


the caſe is here ſtated, the only queſtion referred to his deciſion 


appears to have been, to ſettle the value of the horſe, and by re- 


(a) 30 H. 6. tit. Arbit. 
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ferring it to the judgment of J. D. he delegated his whale ku. 
thority, which he had not power to do. (a) 

NEIiTHER have the court been ns mals. i. their 
opinion of what ſhould be conſidered as. judicial, and what as 
2 miniſterial. aft.—An umpire ordered that the defendant ſhould 


deliver to the plaintiff certain goods particularly ſpecified ; and 


that the plaintiff ſhould deliver to the defendant certain other 
goods alſo by name : but that if any of the goods, on either ſaid 
_ awarded to be delivered up, ſhould be loſt or miſlaid, then the 
party, on whole fide the deficiency ſhould be found, ſhould pay 
to the other the value of them, according to the appraiſement of 
the umpire and the arbitrators, It was diſputed, whether this 
ſhould be conſidered as a judicial or a miniſterial act. Trevor, 


Chief Juſtice, and Blencow, Juſtice, were of opinion, that it 


was the former; Powell, Juſtice, that it was the latter. U If 


the valuation of the horſe, in the laſt caſe, could be conſidered 
e 
ſo too. 

A $UBM185108 was, of di putes concerning certain land, and 
it was awarded, that one of the parties ſhould pay a certain ſum of 
money to the other for every acre, to be meaſured by an able 
meaſurer in the preſence of the arbitrators, at the rate of ſo many 
yards to the pole. This was held clanely a9 be only acginifinid 
ach, to aſcertain the quantity of the land. (c) 


Tus ſubmiſſion by the litigating parties, to the | 


m of deciſion of an individual, ariſes from the conſi- 
their Authority, dence which they repoſe in his integrity and ſkill, 
and is merely perſonal to him; it is therefore in- 
conſiſtent wich the implied intention of the ſubmiſſion, that che ar- 
bitrators or umpire ſhould delegate any part of their authority. 
to another, or refer to him the deciſion of any point on 'which 
they find any difficulty to decide themſelves. On this principle 


. W 


7 


(a) Vid. for theſe two caſes, : % Cocklon v. Ogle. „ W. 


| B. Lutw. 550 
Rol. Rep. 283. 214. 72 Hunter v. Benniſon. Hardr. 43. 


Sees «a = ©Z& w. e a. 
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inſtead of deciding the matters ſubmitted to him, the arbitrator 


if he be found in arrears, he ſhall pay the ſum found, and that 
each ſhall then go quit againſt. the other. {c) And the fame 
rule prevails where the delegations neceſſarily implied, as where 
it is expreſſed ; and-therefore if the arbitrators leave the matter 
incomplete, the defect cannot be ſupplied ; as if they award, 
that one of the parties ſhall give a bond to the other without 
the plaintiff nor the defendant can determine the ſum. (d) 


So, where it was awarded, as to part, that the defendant, at 
ſuch a time and place as the plaintiff ſhould appoint, ſhould make 


a public confeſſion of his offence for the battery of the'plain- 
tif: this was held to be void, becauſe the arbitrator ought to 
have determined the time and place, and not to have left their 
appointment to another, more eſpecially to the plaintif, who, 
thereby became judge in his own cauſe ; for though in general, 
time and place are but circumſtances, yet in fuch a fatisfaQion as 
this, they make the moſt conſiderable part. (ec) he 

Bur where arbitrators award the ſubſtance of the thing, and 


leave only the form to be ſettled by another, or the amount of. 


a fum to be calculated, this is not ſuch a delegation of their 
authority as to vitiate the award; for the ſame diſtinction be- 


Jaw, that u delegation- of authority is void; fa). Therefore; if 


(a) Puto vere non committi, fi 
dicat ad judicemde boc enndum, wel ſe | 
vel alium : in ſe vel in alium compro- 
mttendum. Nam et Julianus impune 
non pareri, {i jubeat ad alium arbitrum 
ire, ne finis non fit—ne propagentur 
wbitria, aut in alios interdum inj- 
micos agentium transferantur, fuk 
ſententiã finem controverſir imponere 


trium aut in alium transferatur ;— 
dque delegari non poſſe niſi ad hoc 
compromiſſum ſit, ut arbiter ſtatueret, C 


t. 8. ſ. 32. n. 16. In | 
arbitrium perſonz inſertum, perſonam 
non egreditur. 8. 45. 


44+ b. Jenk. 229 H. 37 


20 H. 11. 
1 30 H. 6. 
] Ard. I. 9. 


560. 7 


Gz 


» Lutw. 1597. 2 Salk. 72. 
tween 


| cujus arbitratu ſatiſdaretur. Ff. l. 4. 


(b * 27 Ed. 3. E 
inter Lower et Lower Rel. Arb. B. 
De. 53. b. Rel. | 
(4) Samon's caſe. c. fl. 438. 
* el Glo». By, 10 W. 3 
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tween a judicial and a miniſterial act prevails ith rage tothe 
delegation as the reſervation of authority.—Thus, an award, 
chat one ſhall pay rol. to the other, and, for ſecurity of pay. 
ment, ſhall be bound in an obligation, by the advice of coun- 
ſel, is good, for it is incident to the award, that counſel ſhould 
make the payment ſure. (a) So, if it be awarded, that on pay- 
ment of rol. by the one, the other ſhall give a general releaſe, 
as fully and beneficially as counſel ſhall adviſe, this is good ; for 
it gives no power to the counſel to do a judicial act; their autho- 
rity is only miniſterial. The arbitrator has directed the extent of 
the releaſe, by ordering it to be general, and the counſel is only 
to ſee that it be ſo drawn as to have that effect. ) So, if in or- 
arbitrators award, that an action ſhould be conceived by the ad- 
vice of certain counſel; for this is not referring the matter to 
their judgment on the ſubſtance, but on the form. (c) But a 
diſtinction in theſe caſes ſeems formerly. to have been made be- 
tween ſuch a reference to counſel, and to a ſtranger. When made 
to the latter, it was ſaid to be the delegation of a judicial act, and 
therefore void; (4) but this ſeems to be A AACR _ 
any foundation. e. 

On this point there is ſome A ds e 
ſome holding, that a reference to another to ſettle the form 
which ſhould give effect to the ſubſtance of the award, was ge- 
nerally valid; while others held that it was void, unleſs it was 
made in conſequence of a power given for that purpoſe in the 


 fubmiſſion. G 


Tur arbitrators, where they award the ſubſtance of the thing 


46) with. + ha:4 H. 5. 
C6) Tr. 2650 Cater v. Startut on 
demurrer. Rol. Arb. H. 7. Style 


217, 418. 


e) 8 Ed. 4. 11. a. Brooke 37. 

(4) 19 Ed. 4. 1. Rol. Arb. H. 6. 
Emery v. Emery. Cro. El. 726. 

(e) Jenk. 128. 

Hide modo dizerit, ut 


ſoribus; ĩdque d 


arbitrio Publ Mzvii fundus tradere - 
— 3 


ſig efſe ſententiæ. Idem Pedius 
probat—finem controverſizz im 

oportet; non autem finiri contro- 
verſiam cum arbitrium in alium tranſ- 


] ͤferatur, partemque ſententiæ eſſe, quem 


admodum ſatisdetur, quibus gg? 
ad hoc en br, u. ard 
compromiſſum ſit, u 

ſtatueret, cujus arbitratu fatiſdaretur. 
Ff. 14. t. 8. l. 32. n. *. Kar 4 


. 
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to be done, may refer it to another to ſettle the manner in which it 
ſhall be put in execution, is now mm | 
tion of Lord Hardwicke's. s. Phy 3! 
r Getter: 
5 pending in Chancery, reſpecting partnerſhip tranſactions, an 
WH relating to their joint dealings, or otherwiſe, ſhould be referred 
to arbitration, The arbitrators. made an award, and the plain- 
tiff filed a bill againſt the arbitrators and the defendant, to have 
an inſpection of all the accounts from which: the arbitrators had 
given, in a ſchedule to their award, an account of ſeveral debts 
they might be the better collected, they recommended to the 
parties to conſent, that an order ſhould be made by the court, for 
the appointment of a proper perſon, converſant in mercantile 
affairs, to collect in the ſame for their joint uſe ; and, in caſe 
either of the parties ſhould refuſe their conſent, the arbitrators 
made it their humble requeſt to the court to order the ſame, as 
IS eee Rs gc a 
tween the parties. 
TRE awarded DE eee ales mat- 
ters, there was then due, from the plaintiff to the defendant, che 
ſum of ig Al. 198. 6d, on a fair balance, which they awarded 
to be paid by inſtalments of 2000l-xt © n intereſt at 
4]. per cent. 
. And laſtly — thas/oh pojmniatel ae my" 
by the plaintiff, his executors, &c. to the defendant; his exe- 
cutors, &c. they, the ſaid plaintiff and defendant, their reſpec-!—&@ | 
tive executors and — ſhould mutually execute and 
| 63 deliver 


— 


WT 0 


Tr A AS ah. AMC Git. Dt. bc. 


©, ts. Rd 


s s -& 


leaſe to each other all matters in difference between them, relat- 
ſhould be previouſly ſettled by one of the maſters of the court, 
EEO CET 
„3 
To the firſt part of this award, it was objelied, that the re⸗ 
commendation: of the arbitrators to the parties to conſent, that 
an order ſhould be made by the court for the appointment of a 
proper perſon to collect the debts due to the partnerſhip, was 2 
deputation to a third perſon to do an act which ought to have 
perly exerciſed their own judgment. To the ſecond part it was 
objected, that the arbitrators ought to have ſettled the releaſe 
themſelves, and not „ 
the order of the court. 
Wrru reſpett to the firſt objeftion, Lord Hardwicke ad, 
he had entertained great doubts ; but as the juſtice of the deter- 
mination was the material thing, and as the award anſwered che 
purpoſe of parties, in ſubmitting to a reference, if it was good 
to a common intent, he was now of opinion it was ſufficient;' 
for that in caſes of this ſort, in mercantile affairs, which could 
not admit of certainty, it would be too nice to defeat awards on 
objectians of this kind. It had been faid, that the recommenda- 
tion to. the parties by the arbitrators, to conſent that 'an order 
| ſhould be made by the court for the appointment of a receiver, 
and in caſe of the parties refuſal, the requeſt to the court to 
make ſuch an order, was a delegation of their power, If it 
were indeed a delegation of their power, the award was void for 
the whole; but it had been anſwered, that what the arbitrators - 
| had done in this reſpect was, at moſt, but ſurpluſage; yet his | 
Lordſhip obſerved, if it affected the juſtice of the caſe, with re- 
ſpect to the things ſubmitted, it would not be merely ſurpluſage. 
But it ſeemed to him, that this recommendation was not com- 
pulſory on the parties, but left them at large; and if they did not | 
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approve of the ſcheme, e e and not « detogn: | 
tion of their power. 

Tens regain whiter erent card bes 
to the partnerſhip, when received, ſhould be divided in moieties 


fas, who might, if thy pea, pay the whole toon of th 
partners. 

A enemies; he Bd, that arbitrators muſt 
particularly point out the method in which their award ſhould 
be carried into execution would be too nice, and ſuch a rule 
would overturn a great number of awards; if, in fuch a caſe as 
partnerſhip, that would be a breach of the award, and the other 
party could have no remedy but by action, or bill, to have the 
award carried into execution, and then no award could ever be 
effectual to finiſh diſputes between contending parties. 

In the preſent caſe, he could think of no other method the 
arbitrators could have purſued : it had indeed been faid, that they 
ſhould appoint, a letter of attorney to get in the debts ; but this 
would not have been adviſable, becauſe if the perſon fo deputed 
had proved inſolvent, it would have been doubtful whether the 
arbitrators themſelves would not have been liable. 

As to the laſt objection, he ſaid, dates tit Af ad Elms 
pletely deſcribed what the parties ſhould do, with reſpect to giv- 
ſettle the form. If the award had ſaid, that the releaſe ſhould be 
would have been very different, and he ſhould have thought it a 
delegation of their power, and the award conſequently void ; but 
here they had awarded releaſes; and only left it to the court to 
give directions to a maſter to ſettle the form: and it would be 
very extraordinary, when he thought the arbitrators had done all 
that was neceſſary, and when there was no occaſion for the court 
to interfere, yet, becauſe they had faid they left it to the court, 

ME therefore 
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therefore he muſt interpoſe merely ee be 
x had goord, which, widuent his r 

% ·˙ 

A rl 1 

no queſtion but the arbitrator had a juriſdiction over the coſts of 
the action, as well as aver the ſubject of the action itſelf, unleſs 
it was provided by the form of the ſubmiſſion that the coſts 
ſhould abide the event, or that each party ſhould pay his on 
coſts ; or unleſs there was ſome other reſtriction with reſpect to 
the coſts: becauſe unleſs there was ſome reſtriction, the coſts 
accruing before the reference was within the ſubmiſſion ; and in 
this caſe, if the arbitrator incorporate the coſts with the damages, 
the court cannot interfere ; neither can they interſere when 
they are given ſeparately, unleſs they are exceſſive, and then 

only by conſidering their exceſs as ee e 
tice. (b). 

Ir afterwards became a queſtion, eee e 
trator, inſtead of aſcertaining the coſts himſelf, could refer it to 
the proper officer of the court to tax the coſts.z and it was ſettled, 4 
on debate, that he might, the courts compating awards to judg- 
ments at law, to which, though certainty be requiſite, yet the 
officers always tax the coſts; and therefore, where the arbitrator 
gives ſuch directions, this does not defeat the awatd. (c Where 
the arbitrator awards colts of ſuit to be taxed, without ſaying by 
whom, it muſt be underſtood that they are to be taxed by the 

proper officer of the court, that being the ſettled mode of taxing 
coſts by the law of the land. (4) If he award ſimply. that one of 
the parties ſhall. pay caſts, without ſpecifying the ſum, or ſaying 
© to be taxed,” the court will ſupply it, by ordering them to be 
taxed by the proper officer. {e) But if he award coſts of the ſuit, 
| Ind of: ths rey cn cy CR ITY 


n . J x Salk. 73. n 2 Keb. 
r. (8). | 231, Nutt y, Long. B. R. H. 183, 
(6) 1 v. Brand. 5. R. (4) Barnes, 56. vid. 1 Sid. 358. 
H. 54 ce) Dudley v. Nettleford. Str. 737. 
(2) D. per Ld. Hardwicke, ad. Thomlinſon v. * ** 
$19: (594). Winter v. Garlick.] 330. 


— 
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to be taxed; becauſe the officer cannot judge of the colt of de 
reference. a, 7 159 e, A 0 bas! 
— batipit refer hs Thekitibat Ebel to any 
perſon who is not the proper officer of the court, becauſe the 
court have no eontroul over any other perſon: In an action on 
an arbitration bond, the plaintiff, im his replication, ſet förih an 
award, © which, among other things, ordered, that the defend- 
ant ſhould pay ſuch à ſum to the plaintiff as J. W. and J. G. 
ſhould ſettle for coſts, having regard to fuch coſts as are ufually 
taxed by maſters in Chancery,” and #verred, that the ſaid J. W. 
and J. G. ſettled the ſum of ſo much to be due for coſts, in which 
he had regard to ſuch coſts as are uſually taxed by maſters in 
Chancery, and affigned a breach in the non-payment of that 
ſum. To this the defendant demurred, and the demurrer was 
held good; for though: ſeveral caſes were mentioned, in which 


coſts were awarded, it was anſwered, that theſe were all of coſts 


to be taxed by the proper officer of the court, or coſts generally, 
which meant the fame thing; that this was 'reaſonable "enough, 
becauſe the referente to the proper officer made an end of the 
matter, as he was ſubject to the authority of the court, who, if 


pe erred, could amend his errors ſumimarily; but they had no 
controul over a ſtranger. And it having been argued, that this 


taxation was a miniſterial, not a judicial act, and that arbitrators 
might delegate a miniſterial act; it was anſwered, that this was 
not merely a miniſterial act, and appeared not to be ſo, from the 
terms in which the award was penned ; for the referees were di- 
rected to have regard to ſuch coſts as the maſter would allow, 
which was an act of judgment: reference to an officer was 


merely miniſterial, to a ſtranger judicial. (b) 


NEITHER can the arbitrator award a ſum of money i in certain,. 


- andalfo the coſts of ſuit depending in an inferior court, becauſe, 


ſays the book, there is no mode of aſcertaining them; in this 
caſe, RG 
Ca.) Barnes, 38. 
(6) Nutt v. Long. B. R. n. 181. Str, 1525 
9 195. Salk. 75. 8 


Ir, 


90 THE ARBITRATORS AND: UAPERE- 


Ir, in any. point, the arbitrators order; that, the parties that 
land to the award already made on that ſubject by former arbi- 
trators, this is not ſuch a delegation as to defeat the award ; for 
it only expreſſes their approbation of what others have done, and 
| has the fame effect as if they had repeated the former award a 
from themſelves, in ſo many words. (a FINS 

io acer. * dots ide caieie enotben dies 
ſhall ſtand in all other reſpects, except, that whereas in the former 
award one was to pay 10l. at Michaelmas, he ſhall have till 

Chriſtmas to pay it,” is good; for this is the ſame thing as if, 
without referring „ 
2 

| Wann by the fubmifion « time is k- 

4 nies. Shs hes _mized_ for. making the, award, . it; frome 

may make their Award. hardly neceſſary that it ſhould have been 


- —  _ udicially decided that it might be made 
on the day of the ſubmiſſion, yet a deciſion to chat purpoſe is 


gravely reported. Cc. It has alſo been found neceſſary to declare 
judicially, that the arbitrators may make their award in the 


evening of the day preceding that before which it is limited to be 


ade, provided they do it before midnight. (4) 


(a) wi. 6.22. b ger ne. ie 1 W. 


{b Semb. ſed quzre. Car. Rol. L (4) Withers v. Drew. Cro. Ei. 


Arb. H. 12. Tr. 3 Jac. dubitatur. died | 
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PT bas ben id doym as gener le, that the achitrater is 8 
4 judge, from whoſe ſentence there is no appeal, and that no 
other tribunal can inquire. into the equity of his deciſion. (a 
This is equally the general doctrihe of the civil and the Engliſh 
law; but in both it is guarded wich particular reſtriftions, de- 
rived from the nature of the authority conferred on the arbitra- 
tors, and the implied engagement under which the contending 
parties bind themſelves by their ſubmiſſion, (b) The chief of 
thoſe reſtrictions is that which requires that the award ſhould be 
conſiſtent with the terms. of the ſubmiſſion, the whole authority 
of the arbitrators being derived from thence. (c) 

Tx principal diſtinction in the Roman 

law, is that between what is called a full, and W 
what is called an incomplete ſubmiſſion. A be according to the 
full ſubmiſſion was that which comprehended Submiſſion. 1 
all kinds of controverſy, and every ſubject of 2 

diſpute between the parties: an incomplete ſubmiſſion extended 
only to ſome particular matter; yet, if the meaning of the par- 
ties was to confine the authority of * 


(a) Arbitrorum genera ſunt duo; | yariatum fe. Ff. I. & & 3. ſ. 32. 


unum ejuſmodi, ut five æquum fit five 
miquum, parere debeamus ; quod ob- 
ſervatur cum ex compromiſſo ad ar- 
bitrum itum eft. Ff. I. 17. t. 2.1. 76, 
| 77, ante page 43. Qualem autem ſen- 
tentiam dicat arbiter, ad Prætorem 
non pertinere, Labeo ait, dummodo 
2 Ff. I. 4. t. 8. 
19. 
(b) Vid. ante page 3. Quieſitum 
eſt de ſententia dicenda ? et dictum, 
non quamlibet: licet de quibuſdam 


n. 16. 
cc De offcio Arbitri tractantibus 
ſciendum eſt, omnem tractatum ex 


ipſo compromiſſo ſumendum: nec e- 
nim aliud illi licebit, quam quod ibi, 


ut efficere poſſit, cautum eſt, Non 


ergo quudlibet ſtatuere arbiter poterit, 
nec in re qualibet : niſi de qui re com- 
| promiſſum eſt ; et quatenus compro.. 
miſſum eſt. EYES l. 32. n. 
15. 


oo 
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though by inadvertency the ſubmiſſion was full, the intention of 
the parties prevailed over the ſtrict form of the ſubmiſſion, and 
they were not concluded, by a general award, from ſuing one 
another, on all thoſe cauſes of action which were not intended 
to be ſubmitted. (a) It was alſo a rule, that though the ſub- 
miffion was full, yet it comprehended only thoſe difputes which 
. exiſted at the time of the ſubmiſſion, a theme 
not decide on any thing which had ſubſequently ariſen. 50 
£ Tas fine flinAion between x Gull and a particular fabmilicy 
is alfo recognized in the Enyliſh law.; but that is far from being 
alone ſufficient to explain the great multiplicity of caſes that oc- 
eur: it will therefore be neceſſary to compare the terms of the 
award with that of the ſubmiſſion under which it is made, ar- 
ranging the caſes according to the particular brariches of the be. 
n brd Ex. 
Tux firſt branch of the general 
det mt extend to any tule is, that the award muſt not ex- 


"within the ſi 


Tavs, if the ſabhiion' be confined w a particular ſubject of 


diſpute, while there are other things in controverſy between the 
parties, an award which extends WHY eee 
void, as far as it reſpects them. (c) 3 


By a ſubmiſſion of all actions perſonal, the whos have no 


power to make an award of any thing in which the parties have 
only a cauſe of action. Thus, in caſe of ſuch a ſubmiſſion, an 


award © that one of the parties ſhall convey E, the ſervant of 
the other, to London,” is void, unleſs it. r * gn ph 


was depending relative to this ſervant. (4) 


(a) Plenum 3 3 | de ea ſola exprimi re i in | com 
latur, quod de rebus cuntrowenſiſue Ff. I. 4. t. 8. ſ. 21. n. 6. 


campaſttum eft: nam ad omnes con- n 


troverſias pertinet. Sed ſi forte de unà controverſis judicare arbiter poteli, 


re fit diſputatio, licet pleno compro- |'que ab initio fuiſſent inter eos, qui 
miſſo actum ſit, tamen ex cæteris | compromiſerunt, non qua poſtea ſu- 


cauſis actiones ſupereſſe: id enim ve - pervenerunt. Ff. 1. 4. t. 8. f. 46. 
nit in compromiſſum, de quo actum (c) Vid. 2 Mod. 309. 


eſt ut veniret. Sed eſt tutius fi quis (4) 36H. 6, 11 b. e. 


de certa re compromiſſum facturus ſit, | 27, 50. 


Bur 


F eee ue er e e 
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Bur had the ſubmiſſion been of all actions and complaints, this 


would have comprehended cauſes of action; and the award, with - 


r n Rare 
it. 

lr the ſubmiſſion be of all l . 
r extends to ſuits and complaints, 
and conſequently an award of all actions real is beyond the ſub- 
miſſion; but if it be of all actions perſonal, and ſuits and com- 
plaints, the word perſonal does not extend to the latter part, and 
an award on ſuch a ſubmiſſion may comprehend actions real. a) 

Ver, where the ſubmiſſion is only of things real, the award 
may order a ſum of money to be given in ſatis faction. The ſub. 
miſſion was concerning the right and poſſeſſion of a manor; it 
was awarded, that one of the parties ſhould releaſe his right in 
the manor to the other, and that the other ſhould pay him twenty 
pounds: it was held, that though the ſubmiſſion was only of 
things real, yet the award of the twenty pounds was good. (b. 
Ir ſeems alſo to have been the prevailing opinion in the fame 
caſe, that where the ſubmiſſion is of things perſonal, yet the ar- 
bitrator might award ſomething in the realty in fatisfaRion : this 
may perhaps be well founded, where the party to whom the thing 


in the realty is awarded in ſatisfaction is ordered to give up ſome 


perſonal demand, to which otherwiſe he appears to be intitled ; 
for in ſuch a caſe the award will amount to the order merely of a 
bargain and fale, but I doubt much whether it-can be ſupported- 
in the general terms in which it is here conceived. An award of 


money in ſatisfaction of any injury is good, becauſe money is the 


univerſal ſtandard by which damages are eſtimated and property 
valued : but it ſeems to be altogether unreaſonable to permit an 
arbitrator, to order, without reſtriction, the transfer of any ro- 
perty, or the performance of any particular act, unleſs that ar- 

ticle of property, or that particular act, have an immediate con- 

nection with the ſubject of diſpute. Thus, where the ſubmiſſion 
relates merely to a treſpaſs, or to a claim of any ſpecific kind, it 


would be highly unreaſonable to leave it to the caprice of an ar- 


(a) Ed. 4.44. 3. Fhbt, . . Rol. Arb. D. 6. 5. * 3 
(5) Id. ibid. 


bitrator 
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bitrator to order one of the parties to deliver to the other a par- 
ticular horſe, or a particular article of dreſs, or to releaſe his 
right in a certain piece of land, which were ſeverally unconnected 
with the diſpute ſubmitted to him. (a) 

. THERE are, however, one or two caſes which ſeem to con- 
vey an idea that, in modern times, an award of ſomething elſe 
than money, in ſatisfaction of a treſpaſs, — 
valid. : 

To an action of treſpaſs, the defendant pleaded a fubmiſicn 
by himſelf and the plaintiff, to the award of J. S. who ordered 


fton-houſe in Old Bedlam, to be eaten by the plaintiff and his 
friends, on Wedneſday or Thurſday in a certain week, in ſatiſ- 
faction of the treſpaſs ; he averred that he had, on Thurſday in 


the week appointed, provided two fowls, but that the plaintiff 
and his friends had not come to eat them. Neo objection was 
made to this award, becauſe it ordered ſomethinjz to be done 
which had no relation to the ſubject of the ſubmiſſion ; but it 
was objected, that being an award of a collateral thing, it could 


not be a good bar without execution; the word © collateral *' be- 
ing here uſed in contradiſtinction to the payment of money; 


and that therefore the defendant ought to have given notice to 


the plaintiff, on which of the days, and at what hour he would 
provide the fowls. But the court thinking the matter of too 
ludicrous a nature to deſerve a ſolemn deciſion, gave no judgment, 
but recommended that it ſhould be compromiſed. % | 

In another caſe, it is faid, that, by the better opinion, an 
award, © that the defendant ſhould make a ſubmiſſion before the 
mayor of a town, for an injury done to the plaintiff,” is good; 
but this was not the point directly in queſtion; for the arbitrator 
had awarded, that the defendant ſhould make this fubmifion at 


any time and place, at the diſcretion of the plaintiff, which the 


court held to be clearly bad,. becauſe it made the plaintiff judge 


{a) Vid. 9 Ed. 4. 44. Rol. Arb. /bJ Purſlow v. Bally. 6 Mod. 221. 


B. 11. DiR. cont. per Moyle. | > Ld. Raym. 1039. 1 Salk. 76. 


of 


that the defendant ſhould provide a couple of fowls, at his man- 
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of the ſatisfaQion to be given to himſeif time and place in fuck 
a caſe, making a principal circumſtance. a) 

NoTwWITHSTANDING the concluſion which might be n 
from theſe caſes, it is conceived, that an award of any thing» 
mu 2 
parties. | 

IF two ſubmit to the award of 2 ihird_ perſon, all denends bo- 
tween them, without more; the word © demand,” implies all 
matters between them, concerning the lands of both parties, 
which are the ſubject of variance. (6) Yo” 

Ir the fbi be, * of at ende of aftion, faite, n 
reckonings, accounts, ſums of money, claims, and demands; 
an award © to releaſe all bonds, ſpecialties, judgments, execu- 
tions, and extents,” is within the ſubmiſſion ; for as all debts are 
ſubmitted, the arbitrators have power to make their award con- 
cerning the debts themſelves, and of courſe to award a releaſe of 
every thing by which they are ſecured. (@) 

WHERE the ſubmiſſion is * of all debts, treſpaſſes, and i in- 
juries, an award © to releaſe all actions, debts, duties, and de- 
mands,”” does not exceed the ſubmiſſion ; for the word © injuries 
is ſuſiciently comprehenſive to imply all © demands.” (4) 

_ IF the ſubmiſſion be © of the right and title of a manor, and 
other lands and tenements, and of all manner of actions and de- 
mands,” an award, © that one of the parties ſhall deliver to the 
other a deed of annuity, by which forty ſhillings a year were 
granted to the wife of the former, to be taken out of the ma- 
ai» ee he is intitled 
to it in right of his wife. (e) ; 

Ir the ſubmiſſion be © of all ſuits and actions depending be- 
tween A and B,” the arbitrator cannot make an award of an ac- 
tion which B and his wife have depending againſt A, becauſe 


{a) » Sid. 12. | : 
„ Keilway 99. vid. 114. PE d 3 Bulſtr. 322. | 
115 acc, {e) 21 H. 6. 19. Br. 45 2. Pl. 22. 


{Cc} Roberts v. Marriot. 2 Saund. fed quzre et vid. page 28. 


190. 


that 
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' that is out of the ſubmiſſion, the action between B and his wife, 
and A, not being an action depending between A and B. (a) 
IF the ſubmiſſion be © of controverſies between the plaintiff 

and defendant, for divers ſums of money laid out for the de- 
fendant's wife, at her requeſt, while ſhe was ſole, an award, 
<« that the defendant ſhall pay to the plaintiff a ſpecific ſum, for 
all ſums of money laid out by the plaintiff for the wife of the 
defendant while ſhe was ſole, is ſaid to be void, as being beyond 
the ſubmiſſion; that being confined to all ſums laid out at her 
requeſt, and the award being general of all ſums laid out for 
her, of which part might have been without her requeſt. This 
is reported to have been adjudged on a writ of error, and the 
judgment of the court below reverſed. (, But, it may well 
be doubted, whether, at this day, it would not be preſumed in 
| e laid out mn 
parry 

TE rule, that an 0 of any thingy dons the ſubeniffcn 
is void,“ is not ſo ſtrictly interpreted as to extend to every thing 
literally beyond it; if the award be of any thing — on 
the principal, it is good. cc) 

As if the ſubmiſſion be of all treſpaſſes, and in addition to the 
award of ſatisfaction for the treſpaſſes, the arbitrator order the 

parties to put their ſeals to the award, neee 

only an appendage to the principal. 2 

SO, if the ſubmiſſion be eee and ths FOR. 
<« that one ſhall pay to the other ol. and that he ſhall enter into 
a bond to him for that ſum ;” this is good, * 
ders the award more effectual. 

On this principle, it would ſeem that, © if the ſubmiſſion be 
of all actions perſonal, ſuits, and complaints, and the award, 
© reciting that the defendant had committed ſeveral treſpaſſes on 

the plaintiff, and that the plaintiff was ſeiſed of a certain houſe 
in his deineſne as of fee, order that the defendant ſhall releaſe | 
to the plaintiff all his right in that houſe, and deliver the deed 


{a) H. 38 El. B. R. Brockas v. Savage. Rol. Aub. D. 4. 8 
%% Waters v. Bridges. Cro. Jac. 639, 640. 
(c) 8H. 6. 18. b. Rol. Arb. B. 2. C. 4. 5.6. 
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of releaſe in ſatisfaction of the treſpaſſes; this is a good award, 
for though the ſubmiſſion, in this caſe, be of actions perſonal 
only, and the award of a thing connected with the realty ; yet 
there ſeems to be a natural connection between a releaſe of a 


man's right to a houſe, and treſpaſſes committed by him, with 
reſpect to it. The Juſtices, however, are not reported to have 
been unanimous in this opinion; (a) and Rolle, in abridging the 


caſe, gives it as decided the other ney, with the exception of 


Moyle. CI) 


Taz ſubmiſſion was concerning a term for years, and every 
thing depending on it; the award included rent to become due 
at Michaelmas next after the date of the award; this was held to 


be beyond the ſubmiſſion, becauſe the rent might be extinguiſhed | 


by ſurrender, eviction, or otherwiſe, before Michaelmas. Cc) 
The ſame thing was held at a much later period, where the 
award, made on the 23d of June, ordered ſo much rent to be 
paid, which, by the award itſelf, appeared not to be due till * 
24th of June. Cd ö 

A and B ſubmitted to the award of J. S. a ſuit tata be- 
tween them in ejectione firmæ. J. S. on that ſubmiſſion, made 
an award relative to the land for which the action was brought; 
in an action on the caſe, for not performing this award after a 
verdict for the plaintiff, it was adjudged, in arreſt of judgment, | 


that the award was beyond the ſubmiſſion. Ce 


THERE was a diſpute between a parſon 0 one of his pa- 


riſhioners, whether the tythes ſhould be paid in kind or not; and 


they, reciting the ſubject of the diſpute, ſubmitted to the award of 
J. S. concerning all matters, as well ſpiritual as temporal, from 
the beginning of the world to the day of the date of the ſub- 
miſſion. The arbitrator awarded, that the parſon ſhould have 
71. for the tythes due before the ſubmiſſion, and that the pa- 
riſhioner ſhould pay 41. annually for the tythes which ſhould 
afterwards become due. This was held to be a good award for 


(a) 9 Ed. 4. 44. 1 (4) Baraardiſton v. Foulyer. 10 

(6) Rol. Arb. B. 13. Mod. 204 

{c) Inter Gray et Wicker. Rol. (e) Taylor v. Waltam, P. 10 
Arb. B. 3. 1 


H the 
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| the future tythes; becauſe the ſubmiſſion comprehended not 
only a diſpute concerning the tythes then due, but a queſtion 
cConcerning the future ht. (a. 
Ir two partners refer all matters in difference between them, 
the arbitrator may diſſolve the partnerſhip. At a trial at nifi 
prius, a juror was withdrawn, and all matters in difference be. 
| tween the plaintiff and defendant, who were partners, were re- 
| ferred in the common form; and after the rule of reference was 
drawn up, the plaintiff openly declared, he would not have 
1t underſtood, that the arbitrator ſhould have a power to diflolve 
the partnerſhip. The arbitrator did order the partnerſhip to 
be diſſolved. The plaintiff applied to the court to have the 
award ſet aſide on this account, alledging, that the arbitrator had 
exceeded his authority. The court held that, under ſuch a ge- 
neral reference, the arbitrator had clearly a power to diſſolve 
the partnerſhip ; and added, that if a difference between a maſter 
and his apprentice were referred, the arbitrator had a power to 
order the indentures to be delivered up. With reſpect to the 
plaintiff 's declaration, that he would not have it underſtood, 
that the partnerſhip ſhould be diſſolved, Lord Mansfield obſerved, 
this was evidence out of his own mouth, that the diſſolution of 
the partnerſhip was then a matter of diſpute. (b) 


WHERE the ſubmiſſion is by reference at niſi prius, the order 


in which the words are placed in the rule of reference, gives riſe 
to a material diſtinction with reſpe& to the power of the ar- 
bitrator.—lf the reference be © of all matters in diſpute in the 
cauſe between the parties,” the power of the arbitrator is 
confined ſolely to the matters in diſpute in that ſuit.—- If it be 


| © of all matters in difference between the parties in the ſuit,” 
his power is not confined to the ſubject of that particular cauſe, 
but extends to every matter in diſpute between them, though 


| ea 282 


{a ) Beckingham v. Hunter. H. 42. | {b) Green v. Waring. 1 Bl. 
El. B. R. Rol. Arb. D. 8. Rep. 475. 


his 
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4 


— > 2 6 ©, 


THE AWARD OR UMPIRAGE. 99 


bis demand againſt the plaintiff, by way of ſet- off; and a pro- 
viſo, that the coſts ſhall abide the event, makes no difference. (a) 

An award, © that both ſhall pay the reckoning contracted at 
the houſe where the award was made, is faid to be void, be- 
cauſe it extends to a time beyond the ſubmiſſion; ( ſuch an 
award indeed ſeems perfectly nugatory, becauſe the land lordo f 
the houſe may recover againſt them for the reckoning ;. but in- 
ſtead of being conſidered as void, becauſe it extends beyond the 
ſubmiſſion, it would be more correct to conſider it as an award, 
that, to a certain extent, the expences of the arbitration ſhould 
be equally defrayed by the parties. 

On the ſame principle, © of being beyond the ſubmiſſion,” an 
objection has been made to an award, that land, the ſubject of 
diſpute, ſhould be meaſured at the expence of both parties ;”(c} 
though, inſtead of an award relative to ſome ſubject not within 
the ſubmiſſion, it is rather to be conſidered as an order for the 
performance of a future act, which is c—_ 2 * * 
of the arbitrator. 

IT appears too, that tho' the arbitrator Gs im if aw 
party againſt the other, which has accrued fince the ſubmiſſion 
and before the award, to be given up in ſatisfaction of the balance 
of claims ſubmitted to him ; this ſhould not be conſidered as an 
uſurpation of a juriſdiction over ſomething not within his au- 
thority, but as an award to do a ſpecific future act, for the con- 
cluſion of the differences between them. This ſeems to have 
been the principle which prevailed in a caſe, where two ſub- 
mitted to the award of J. S. concerning all matters between 
them, till the ſubmiſſion, and each aſſumed to the other to 
perform the award. J. S. reciting that one of them was bound 
to the other in an obligation made fince the ſubmiſſion, and be- 
fore the award, ordered the obligee to deliver up the obligation 
to the other, in full ſatisfaction of all matters between * 


4a) Vid. 2. Bl. Rep. 1118. 2 M 24 Hall v. * Ba. Arb. 
Term 644, 5. 3 Term Rep. 14. 
626. ws 8: (c) Hardres 45. 


92 
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this was adjudged a good award. (a) Rolle, however, doubts 
of the propriety of this deciſion, obſerving, that though this 
was in ſatisfaction of all matters within the ſubmiſſion, yet 
the obligation being itſelf out of the ſubmiſſion, and a thing in 
action between the parties, it would ſeem that it is void. | 
A opinion long prevailed, that under a ſubmiſſion in the 
common form, an arbitrator had no power with reſpect to the 
coſts of the arbitration, becauſe they were ſomething which had 
ariſen fince the time of the ſubmiſſion. (5) The only way, 
therefore, by which he could ſecure any recompence for his 
trouble, was to keep the award in his own hands till he was 
paid for it. This, however, might be ſubject to this i inconve- 
nience, that if the parties would not pay for it, and there was 
a proviſo, that it ſhould be delivered within a certain time, an 
objection might be made to the performance for want of delivery 
according to that proviſo: it became, therefore, a matter of 
prudence in thoſe, who might be propoſed as arbitrators, to re- 
fuſe the office, unleſs a clauſe were inſerted in the ſubmiſſion, 
that the coſts of the reference ſhould be according to their diſ- 
cretion. The judges, however, did once go the length of ſay- 
ing, that where it was part of the condition in the ſubmiſſion 
that the award ſhould be in writing, payment for the writings 
was intended. (c) And it is now determined, that the power 
of awarding coſts of the arbitration is neceſſarily incident to the 
authority conferred on the arbitrator of determining the cauſe ; 
and that the reaſon why, in references of this fort, a proviſion 
1s frequently inſerted, that the coſts ſhall abide the event of the 
award is, that the arbitrator may not have it in his power to 
withhold coſts from the party who is in the right; and that 
therefore ſuch a proviſion is to be conſidered as the reſtriction 
Anne 
have. (d) | 

a) Nicklas v. 8 v.! idge - 
Wr 


B. 10. Reporter quære ceo. {c}) Pinkney v. Bullock. 2 Keb. 
{b) Vid. Buſhfield v. Buſhfield. | 832. vid. 10 Mod. 201. 


Cro. Jac. 577, 578. Capel v. Allen 4) 2 Term 
kk Ar el. is 
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"Wren a cauſe is referred at nfs prius, and it is inſerted in the 

order, that the coſts ſhall abide the event, which is the uſual 

form, the event is taken to mean the legal event, and therefore 

the party, in whoſe favour the award is made, will not be en- 

titled to any more coſts than he would have been, bad the trial 
gone on, and he had had a verdict in his favour. 


A CAUSE, in which the plaintiffs were executors, was referred 5 


at niſi prius, with the uſual proviſo with reſpect to the coſts abid- 
ing the event. The arbitrator awarded, that there was nothing 
due from the defendant to the plaintiffs ; in conſequence of which 
made to reſtrain the defendant from proceeding to enforce the 
payment of theſe, on the ground that the plaintiffs were execu- 
tors, and therefore not liable to pay coſts, the court held the 
meaning of the rule to be that which is ſtated above; and that, 
as it was clear, that if a verdi& had been given againſt the plain- 
tiffs, or they had been nonſuited at the trial, they would not 
have been liable to pay coſts, they were conſequently not liable 
to this order. (a) 
On a ſimilar reference, the arbitrators found, that the plain- 
tiffꝰ's original demand was under 40s. awarding that the defendant 
ſhould pay the plaintiff only 37s. An application being made to 
the court to have it referred to the maſter to tax the defendant his 
coſts of the action, it was contended on his behalf, that the plain- 
tiff was not intitled to coſts, any more than he would have been, 
if, ona trial, he had recovered under 4os. but that on a ſuggeſtion 
to be entered, by leave of the court, the defendant would be in- 


titled to coſts. The court were of this opinion, and mads the LS 


rule abſolute. (b) 


Trae cr 
ants, for pulling down the plaintiff's gates and aſſaulting him. 
The defendants juſtified to all the counts, except one, under dif- 


(a) Highnam et al. v. Haſſel. | muſt have heen à caſe where the de- 
H. 14. G. 3. cited 3 Term Rep. 139. | mand aroſe within the juriſdiftion of 
(6b) Butler v. Grubb. H. 23. | a court of conſcience, Þ 
G. 3. cited 3 Term Rep. 139. This | 
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ferent rights of way, and pleaded not guilty to the whole: the 


cauſe was referred at nif prius, the rule of reference reſtricting 


the coſts of the action to abide the event. The arbitrator awarded 
a right of way to the defendants different from any of thoſe un- 
der which they juſtified, and gave 5s. damages to the plaintiff 
for the aſſault, as having been committed when the defendants 
were attempting to exerciſe a right of way negatived by the ar- 
bitrator. It was held, on the authority of the two preceding 
caſes, that the plaintiff could recover no more coſts than damages ; 
and further, that the arbitrator's award was not equivalent to a 
judgeꝰs certificate under the 224 and 23d Car. 2. c. 9. (a) | 

As it is the pr oſeſſed purpoſe of parties ſubmitting their diſ- 
putes to arbitration to have them finally ſettled, ſo there is no 
method more effectual to anſwer that purpoſe, than the award of 
mutual releaſes, after the execution of other parts of the award; 
there are, accordingly,. very few of the caſes reported in the 
ancient books which do not, among other things, include a re- 
| leaſe: but as the arbitrator could not always be aware of every 

nice objection to his award, it is very ſeldom that the period to 
which the releaſe ſhall extend is confined to the date of the ſub- 
miſſion. It is ſometimes ordered to the date of the award, ſome- 
times to a period long ſubſequent, and poſterior to the time ap- 
pointed for the execution of all the other parts, and ſometimes 
generally without any limitation of che time to which it is to 
operate. In all theſe cafes, it has been conſtantly objected, that, 
by awarding ſuch a releaſe, the arbitrator has exceeded his au- 
thority: the objection has as conſtantly been ſuſtained, fo far as 
to determine the award of the releaſe to be void for any thing 
ariſing ſubſequently to the ſubmiſſion. But many caſes have 
gone further, and the award has been frequently conſidered as 


_ altogether void, on account of ſo trivial an inadvertency in the 


award of the releaſe. The hiftory of theſe caſes is confuſed and 
complicated, and involves a part of the ſubject, which will make 
a diſtinct article 1 canfiderable in itſelf. (o) 


(a) Swinglehurſt v. Altham et al. I ſhall be good in part PEI void in 
3 Term Rep. 138. part,“ and, how awards ſhall be 
* (6) Vid. Ao « Where an award | conſtrued,” 

| Tux 
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Tux next branch of the general rule is, that the award muſt 
not extend to any one who is a ſtranger to the ſubmiſſion. 

THrvs it has been held, that where the ſubmiſſion is between 
two, and it is ordered by the award that one of them ſhall convey 
certain land to the other and his wife, this is void as to the wife, 
becauſe ſhe is a ſtranger to the ſubmiſſion. Ca) 
So, if it be awarded that a third perſon be ready to ſeal and 
deliver 15 bonds for the payment of a certain fum to one of the 
parties, and that he ſhall do his endeavour that no advantage be 
taken of a forfeiture committed by that party, all this is void. ) 

So, if two ſubmit to the arbitration of certain perſons con- 
cerning the title of certain lands, and the arbitrators award, that 
all controverſies touching the land ſhall ceaſe, and that one of 
the parties, his wife and fon his heir apparent, by his procure- 
ment, ſhall make to the other ſuch aſſurance of the land as the 
other ſhall require, this is void; becauſe the wife and fon are 
: ſtrangers to the ſubmiſſion. Cc | 

So, it is ſaid, that if the condition of a ſubmiſon bunk be to 
Rand to he award of Azad B, who award that one of the par- 
ties ſhall pay 205. to a third perſon: this, ſays Coke, is a void 


award, and the bond of no force, REY N w.- 


the contrary, which he ſays is ill reported. d) 

So, where it appeared that the plaintiff, in the action then 
before the court, had formerly brought another action in the 
| King's Bench againſt the preſent defendant and one J. P. and that 
the plaintiff and this J. P. had ſubmitted all manner of treſpaſs 
and actions between them two, and all other treſpaſſes between 


the plaintiff and the preſent defendant ; and the arbitrators 


awarded, that as well for the treſpaſs done by the defendant as 
by J. P. there ſhould be paid to the plaintiff 100s. which J. P. 

had paid. This was held to be a void award, . the de- 
fendant was not a party to the ſubmiſſion. | 


(a) Samon's caſe. 5 Co. 77. b. 600 Rol. Arb. N. 4 
78. a, Rol. Arb. B. 7 (d) 10 Co. 131. b. Rol. Arb. 
(b) 10 Co. 131. 4 4 Rol. Arb. LO Ro i a and 
B. 5. vid. 3 Leon. 62. Mo. 359. pl. | Brooke ſays quod mirum, ſpeaking of 
| 489. | the opinion to the contrary. 
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_ WrerE the ſubmiſſion was between three on one fide, and 
one on the other, of all actions and demands between them, it 
was faid by three juſtices in the Exchequer Chamber, that the 
arbitrators had an authority to make an award of all joint mat- 
ters between the three and the one, and alſo of all matters ſeve- 
rally between the one and any one of the taree; and that there- 
fore if he awarded that any one of the three ſhould pay ſo much 
to the ſingle party on the other fide, and that the other two ſhould 
go quit; or that the ſingle party ſhould pay ſo much to any one 


of the other three, the award in theſe ſeveral caſes was good. (a) ; 
And Brooke, in abridging the caſe, ſays this is good law ; but 


he denies that what follows is good law, viz. that the arbitrator 


has an authority to decide on any matter . any two of the 


bother three. (þ) . 
I.r is in general laid down, that the award of payment of money 


to a ſtranger is void; (c) but this muſt be underſtood to hold 
only when ſuch payment can be of no benefit to the other party; 


for an award that one of the parties ſhall pay ſo much to a cre- 


ditor of the other in diſcharge of a debt due by the other to that 
creditor, is unqueſtionably good, Cd) 


| So, an award to pay money to W. the plaintiff's folicitor, if 


it appear from nennen the payment is for the 
plaintiff's benefit. (e) 


So, where it was awarded that the defendant ſhould pay a om 


of money for the plaintiff's benefit, to ſuch perſon as the plain- 
tiff ſhould appoint to receive it, it was ſaid in argument, and 
aſſented to by the court, that it would hardly be contended that 
ſuch an award was not good. _ | 


So, if at my requeſt, and that of W. N. two others are bound 


in 20l. and, on a diſpute ariſing between W. N. and me, on this 
queſtion, among other matters, a which of ys ſhall pay the 2al,” 


(a)-2R. 3. 18. | 21 Buckhurſt and Mayo's caſe. * 
(6b) Br. Arb. pl. 44, Arb. E. 5. 
(c. Godbolt. 12, 13. ] (e) 1 Lord Raym. 123. M. 8. 


(d) R. acc. 1 Lord Raym. 123. W. 3. Bedam v. Clerkſon. 


 Podderidge femb, P. 16 Jac, B. R. 0 8 Mottram. 2 Barnard, 
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we ſubmit all matters in controverſy, and the arbitrator award 
that I ſhall pay to the obligee the half, with intereſt, and W. N. 
the other half; this is a good award, though the payment of the 


money be awarded to a perſon who is a ſtranger to the ſubmiſſion, 


becauſe it appears to be an advantage to both parties. (a) | 

IF the award be, that the one ſhall acquit the other of a bond, 
in which they are both bound to a third perſon for the payment of 
a ſum of money, this is good; for though he cannot compel the 
third perſon, who is a ſtranger, to deliver up the bond, or to make 
a releaſe by the common law, yet, if the bond be not forfeited, 
he may pay the principal ſum to the obligee at the day, and this 
will acquit the other. If the bond be forfeited, yet he may pay 
the penalty, which will alſo acquit the other; or, on ſatisfaction 
given, he may compel the obligee to deliver up the bond in a 
court of equity, or to give a releaſe. Ch So now, ſince the ſta- 
tute for the amendment of the law, on an action brought for the 
penalty after forfeiture, he may pay the principal, intereſt and 
coſts, which will alſo acquit the other party, 
IT having been awarded, that the plaintiff and defendant, who 
were brothers, ſhould pay a certain ſum yearly for the uſe of 
their mother; this was held a good award by Powell J. becauſe 
he thought it muſt be preſumed to be for their benefit, or rather 
becauſe it really appeared to be ſo, as it was for the uſe of their 
mother; and by Holt C. ]. becauſe he was of opinion, that a ge- 
neral award of the payment of money to a ſtranger was good, 
becauſe it was to be preſumed that the parties ſubmitting were 
bound as truſtees, or were by ſome means liable, and that the 
| nenne their benefit, unleſs the contrary 
appeared. Cc. 

Ann, in general, eden is taken aa bees 
aft awarded to be done by a ſtranger, and that of an act awarded 
to be done to the ſtranger, by a party to the ſubmiſſion: in the 
latter caſe the award is ſaid to be good; and if the ſtranger will 


(a) Gray v. Gray, P. 16 Jac. Ane Trgher: 1 Mod. 9. 
B, R. Rol. Arb. E. 6. F. 8. S. P. 2 Keb. 546. 8. C. 

(b) Barſey v. Clipſham. Rol. (e) Bird v. Bird. 1 Salk. 74. 
Arb. E. 11. 8. C. Cro. Car. 541. | 


not 
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not accept the money awarded to be you OY he party's | 
obl-ation is ſaved. (a) 

Ir the perſons comprehended in the award were in contem- 

plation of the ſubmiſſion, though they were not directly parties 
to it, yet the award is good; as if it be awarded, that all ſuits 
ſhall ceaſe between the parties, or any others in their behalf. /b) 
So, if the ſubmiſſion be by two, concerning æ matter which 
aroſe between one of them and the wife of the other when ſhe 
was ſole, an award © that the other ſhall pay to the married 
man and his wife 10l.“ is good, becauſe it was * Rar co 


tat the diſpute aroſe. (c 


A DISPUTE ariſing between A and B on one ſide, and C, D, 
and E on the other; C, in conſideration of ſixpence given to him 
dy A and B, ſubmitted the matter for himſelf and D and E, and 
aſſumed to ſtand to the award: A and B ſubmitted for themſelves 
on the other ſide. The arbitrator awarded that C, on behalf of 
himſelf and the other two, ſhould pay a certain ſum to A and B 
in ſatisfaction of the controverſy : this was held to be a good 
award, and C adjudged to perform it, — it concerned two 
ſtrangers to the ſubmiſſion. (4) 

A BOND was given by the defendant a 
Templeman, of which the condition was, that Clemence, the 
obligor, ſhould perform the award of arbitrators indifferently 
named, as well on the part and behalf of Clemence as of Lynch, 
without naming Templeman, to arbitrate and determine all 
matters in controverſy between the ſaid parties or either of them.” 
The award, © reciting that there were ſeveral differences between 
the plaintiffs Lynch and Templeman on the one part, and the 
defendant Clemence on the other, and that they had all ſubmitted 
by ſeveral bonds; reciting alſo, that the defendant was bound to 
Elizabeth Templeman, now the wife of the plaintiff Lynch; 
that the bond was in truſt for the plaintiff Templeman, and that 


(a) Norwich v. Norwich. 3 Leon. | wood, adjudged H. 14 Jac. andon a 
62. | ] writ of error judgment affirmed. Rol. 
(b) Onyons v. Cheeſe. 10 W. 3. | Arb. B. 18. vid. 22 E. 4. 25. 1 Bar- 
Lutw. 530. | nardiſton, B. R. v5. 1 Keb. 790, 
c March, 78. b6s. *. 

(4) Bullock v. Dalbie and Gat- | 


1171, 
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11l. was due on that bond, ordered that the defendant ſhould 
pay to the plaintiff Templeman 831. in part ſatisfaction of the 
1171. and for ſatisfaction of the reſidue ſhould aſſign to the fame 
Templeman a certain debt of 341. due to Clemence by one Henry 
Beeſley of London, and ſhould execute and deliver to the fame 
Templeman ſufficient authority to ſue for and recover the ſaid 
debt, with covenants to be inſerted in that authority; that he 
ſhould not revoke it, nor receive the money from Beeſley, but 
that he ſhould aid and affift Templeman to recover it; that he 
ſhould alſo make an affidavit in writing before a maſter in Chan- 
cery, that the ſum of 341. before mentioned, was really and 
juſtly due to him from Beeſley ; and that in caſe Clemence ſhould 

fail to execute ſuch authority, and take ſuch oath, he ſhould, 
within the ſpace of two months from the date of the award, pay 
to Templeman the further ſum of 341. And that the plaintiff 
Templeman, on performance, ſhould deliver to the defendant 
the bond in which he was bound to Elizabeth Templeman, and 
that the plaintiff Lynch ſhould execute — releaſe to the 
defendant. 

THe objection on which the defendant — reſted his de- 
fence was, that Templeman not having been named in the condi- 
tion of the ſubmiſſion bond, he was a ſtranger to the ſubmiſſion, 
and that therefore the award of payment to him was void : but it 
was anſwered, that he was fo far from being a mere ſtranger, that 

he was in fact the perſon principally in contemplation of the ſub- 
miſſion; he was party to the bond, and the ſubmiſſion was of a thing, 
in which his intereſt was concerned. The wife of Lynch, before 
her marriage, was truſtee for Templeman, and by the marriage the 
| huſband became the truſtee ; when, therefore, Templeman joined 
with Lynch in taking the ſubmiſſion bond, it was manifeſt he had 
agreed that the matters in controverſy relative to the bond, taken 
by him in the name of Elizabeth Templeman, ſhould be determined 
by the arbitrators,” which amounted to a ſubmiſſion to their award. 
The arbitrators had, by their award, affirmed, that Templeman, 
as well as Lynch and Clemence, had ſubmitted to them; the 
court would preſume that it was ſo, and the parties to the ſub- 
' miſſion bond were eſtopped to ſay the contrary ; it was not ab- 
ſolutely 
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ſolutely neceſſary that the ſubmiſſion ſhould appear by express 
words in the condition of the bond on which -the ſuit was 
founded; it might appear by the bond made by Templeman to 
the defendant, for the performance of the award : but in the 


preſent caſe, without having recourſe to extrinſic circumſtances, 
the condition itſelf implied that Templeman was a party to it, 
and the omiſſion of his name was evidently the miſtake of the 


perſon who drew the condition, for it was to arbitrate between the 
Jaid parties, or either of them, where the latter words, or 


either of them, would be abſurd and inſignificant, if there were 


not two perſons on one ſide. As to the award itſelf, that was good, 


for theſe reaſons : the money payable on the bond to Elizabeth 
Templeman, in equity, belonged to Templeman the plaintiff, 


and, by the conſent of his truſtee, it was to be paid to him, 
which was in effect the ſame thing as if it had been awarded to 
de paid to Lynch; for had it been ſo, it muſt at laſt have been 
paid by Lynch to Templeman. Tender to Templeman, and 
refuſal by him of the money awarded, would have been a good 


plea to an action of debt on the bond given to Elizabeth Tem- 


pleman. By the payment to the plaintiff Templeman, the de- 
fendant's bond would be diſcharged as well as if the money had 
been paid to Lynch, and Lynch would alſo be diſcharged of his 
truſt, which was for his benefit ; fo that each of the parties would 
have a ſuitable benefit by this award. a) | 


Tux condition of a ſubmiſſion bond 3 chat a replevin was 


depending between Baily, one of the parties to the ſubmiſſion, 
and one Webb, who made conuſance, as bailiff to Iſaac Shelf, 
the other party, and Margaret his wiſe, and then ſtated, that the 
plaintiff Shelf, and the defendant Baily, were to ſtand to the 


award of arbitrators, on proviſo, that the award were made con- 


cerning the premiſes, by a certain day. The award recited that 
Baily had brought a replevin, for taking his cattle, againſt Webb, 
to which Webb had made conuſance, as bailiff to Shelf and 


Margaret his wife; and, after ſtating the proceedings in that 


action, awarded, © of and upon the premiſes, and of all matters 
in difference betwen the parties; that all proceedings in the re- 


— 


{a) Lynch v. Clemence. 11 w. 3. Lutw. 571. 
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vlevin ori ceaſe ; that Bully ſhould pay 71. ies. n 
in arrear to Shelf, and 10l. coſts; and that Shelf ſhould give him 
a general releaſe. In avoidance of this award, it was argued, 


that Webb was a ſtranger to the ſubmiſſion, and that by it the 


action between Baily and him was to ceaſe ; that ſo much was 
to be paid to Shelf, who was to give a releaſe, which would not 
diſcharge Baily from the claim of Webb, who was intitled to 


coſts, if the plaintiff in replevin did not proceed: it was anſwered, 


that Shelf was the party concerned in intereſt, and that a perſon 
might ſubmit to an award for another.—And the court expreſſed 
the inclination of their opinion to be, that if one ſubmitted on the 
behalf of another, his bond was forfeited if the ſtranger did not 


perform his part of the award; but that it did not appear here 


that Shelf undertook for Webb, or ſubmitted on his behalf. Ca 
However, as in this caſe, Shelf was the principal in the avowry, 
and Webb only an agent, the award appears to be concluſive 


againſt Webb, and might have been ſet up as a defence to any 0 


claim of coſts by him againſt Baily. 
Ir has been ſeen, that a man is bound by an award to which 
he ſubmits for another; (b) and that if an attorney, without 


the expreſs authority of his principal, enter into a bond to a third 


perſon, under a condition to be void on performance of the 
award by the principal, otherwiſe to be in full force; this ſhall 
bind the attorney and not the principal. (c It has alſo been 
ſaid, that if a man authorize another on his behalf to refer a 
diſpute between the principal and another, an award made in 
conſequence of ſuch a ſubmiſſion is binding on the principal 
alone. d) But by a modern caſe, (e) it appears, that the latter 
aſſertion is true, only when the agent does not bind himſelf for 


the performance of the principal; for if he does, not only the 
principal who authorines him, „ 


the award. 


Tux bond was given by one George Fitzgerald, hea 


{a) Shelf v. Baily in C. B. 8 Ann 4 
Comyns Rep. 183. (4) Page as. 


s (e) Cayhill v. Fitzgerald. B. R. 
(5) Ante page 24. 17 G. 2. 1743. 1 Will. 28, 58. 
(<) Ante page 26, 27. 


ant, 
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ant, who was authorized by John Fitzgerald to ſubmit all mat- 
ters between the latter and Cayhill, the plaintiff. The condi. 
tion reciting, that there were differences between John Fitzge- 
rald and the plaintiff, concerning a certain debt, due from him 
to the plaintiff, on a bond for 8ool. purported to be that, if the 
faid George Fitzgerald, the obligor, for and on the behalf of 
the ſaid John Fitzgerald, ſhould perform ſuch award as arbi- 
trators ſhould make, on or before a certain day, between the 
_ plaintiff and John Fitzgerald, then the bond ſhould be void. 
The arbitrators awarded, that Geo. F. the defendant, ſhould pay 
_ 298]. gs. 6d. that the plaintiff ſhould receive it in full of all de- 
mands, and that they ſhould execute releaſes. 

AMONG other objections to the award, this was 3 that 
it was not made between the parties to the ſubmiſſion; for that, 
inſtead of ordering G. F. the defendant, to pay, it ought to have 
ordered J. F. who was the real party to the ſubmiſſion.ä— Ihe 
court ſeemed at firſt to think the award was bad, but afterwards 
Lee, C. J. delivered the opinion of the court in favour of the 
award: at firſt he faid, that on reading Carthew's report of the 
caſe of Bacon and Dubarry, (a) he had been inclined to think the 
award was bad; but that having looked into Lord Raymond's 
report of the ſame caſe, and alſo ſeen a manuſcript report of it, 
he was now clearly of opinion, that the award was good, and 
that the preſent caſe was not to be diſtinguiſhed from that; for 
that it appeared by the pleadings in that caſe, (h) that had the 
award. been general as in the preſent, and not © to the uſe of 
either of them, which confined it to the attorney, it would have 
been good to bind the principal. In the preſent, it appeared on 
the record, that the award was made © of and concerning the 
premiſes,” in the condition of the bond, for it was expreſsly 
averred to be ſo, in the replication. | 
Wnxkxx the ſtranger is only an inftrument to the performance 
of the award, no objection ſhall be allowed on that account : 
as if it be, that one of the parties ſhall ſurrender his copyhold into 
the hands of two tenants of the manor, who ſhall preſent the 
furrender ; this is good, though it be awarded, that the ſurren- 

der 
(@) a (6) In 2 Salk. | 
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der ſhall be made to ſtrangers, who cannot be compelled to ac- 
cept it, becauſe they are only to be uſed as inftruments. (a) 

For the ſame reaſon, it is a good award,, that one of the par- 
ies ſhall make a deed of feoffment, with a letter of attorney, to 
J. S. to make livery (6). Or that the defendant ſhall pay as 
the plaintiff and his attorney by a bill and oath ſhall make ap- 


pear, for the attorney is only an inſtrument to aſcertain the 


ſum. (c) | 

As an award of a thing, out of the ſubmiſſion, cannot be en- 
forced by an action at law; fo, neither ſhall a man by ſuch an 
award be precluded from claiming his right in equity.—This ap- 
pears clearly, from the caſe of Warren and Warren, plaintiffs, 
and Green, Hurtnall, and others, defendants.—Mary Warren, 
the mother of the defendants, being poſſeſſed of the reſidue of 
a term for 99 years, in certain houſes and grounds in Briſtol, 


ſettled them on Hurtnall, one of the defendants, and others, in 


truſt for herſelf, and afterwards to the uſe of the plaintiff John 
| Warren, her ſon : ſhe afterwards intermarried with the defendant 
Thomas Green, and then Hurtnall, contrary to his truſt, de- 


livered up the ſettlement, and the original leaſe to Green; 
Mary was likewile ſeiſed in fee for a moiety of other lands, and 


died fo ſeized; and after her death, Green continued in poſſeſſion 


of the lands and houſes ; ſome differences ariſing between him ; 


and John, one of the plaintiffs, concerning the ſum of 81. and 
other trifling matters, they were ſubmitted to the arbitration of 
Hurtnall, both parties entering into bonds for that purpoſe : 


Hurtnall awarded, that all ſuits between them ſhould ceaſe, 


and that before the end of Trinity term following Warren ſhould 
ſufficiently convey and aſſure to Green, his heirs and aſſigns, all 


his right and title to the moiety of the ſaid lands, and ſhould . 
procure his wife to join with him in a fine before the end of the 


ſaid term, in order to perfect the conveyance ; and ſhould ſuffi- 
ciently grant, convey, ſurrrender, and affign to Green, all his 
right to the houſes in Briſtol ; and that, till ſuch conveyance 


64) Coote v. Pocley. Rot, Arb. (b) Rel. Arb. E. 8. 
E. 7. : | (c) Rous v. Lun. 1 Keb. 569. 


made, 


112 THE AWARD OR UMPIRAGE. 


made, Green ſhould continue in poſſeſſion, and ſhould pay to 
Warren ſome ſmall ſums, amounting to 200l. whereas the pre- 
miſs were worth mere than roool. and that they fhould feal 


mutual releaſes to one another. 


„ plaintiff Warren exhibited his bill to have a re- convey- 
ance of the premiſes in Briſtol, and an account of the profits ſince 
the death of his mother, and to have the award ſet aſide, as com- 
prehending ſubjects not within the ſubmiſſion. 
The court decreed, that Hurtnall and the other 2 
the truſtees, ſhould re-convey the premiſes; that Green ſhould 
account for the profits, and that the bonds of ſubmiſſion ſhould 
be brought before the maſter and cancelled. /a) 
NEITHER ſhall an award affect the rights of perſons not par- 
ties to the ſubmiſſion. Thomas Brown, on the day before his 
marriage with Mary his intended wife, entered into a bond to truſ- 
tees for Mary, in the penalty of 10,000]. conditioned, that if Mary 
- ſhould ſurvive him, he would leave her 6000]. to be paid at three 
payments within 18 months after his death; but that if he ſhould 
purchaſe lands to a certain value, and affign the ſame, together 
with ſome other property, to her, then the bond ſhould be void. 
After the marriage, the truſtees delivered the bond to Mary, who 
locked it up in her cabinet ; but the huſband, or ſome one by his 
order, opened the cabinet, and took away the bond and cancelled 
it; and he never performed the condition with reſpect to the pur. 


chaſe of the land. Brown had ſeveral ſuits with the truſtees, 


which were referred to arbitration; general releaſes were awarded 
between Brown and the truſtees, but the bond was not concerned 
in the diſputes, nor was any recompence made or intended to be 
made to the wife by the award in ſatisfaction of the bond. 

A BILL being filed by the widow againſt the executors of 
Brown, and theſe, with other circumſtances appearing in the 
cauſe, the court conſidering the award, and the releaſes given in 
conſequence of it, to have no relation to the bond, decreed, that 
the widow ſhould have the fame ſatisfaction, and the ſame benefit 


(a) John and Richard Warren v. ſence of the decree, for the report is 
| Green, Hurtnal, et al. Ca. Temp. | not accurate. 

Finch 141. This ſecms to be the ei- | 

out 
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out of her huſband's eſtate, as if the bond had not been cancelled, 
and the award had never exiſted. Ca-) 

Tux adherence to the rule, © that the award ſhould not go 
beyond the ſubmiſſion,” has not been ſo literally ſtrict, as to 
overturn the award merely becauſe the words might ſeem too 
comprehenſive ; but if it might reaſonably be preſumed that 
nothing was in reality awarded * the — it has in 
general been ſupported. 

Tuvus, antiently, where the ſubmiſſion was of all matters 
between the parties at the time of the ſubmiſſion, and it was 
awarded that one of them ſhould releaſe to the other all demands 
to a day ſubſequent,” it was held that this was void, becauſe a 
demand might have accrued ſince the day of the ſubmiſſion, which 
the arbitrator had no authority to order to be releaſed. /b) Yet, 
if in the ſubmiſſion there was a clauſe running thus, ſo that the 
award be made concerning the premiſes,” or ſomething equiva- 
lent, and if the award was made with reference to that clauſe, 
this ſhould controul the conſtruction of tne award, and confine 
the operation of the awarded releaſe to differences exiſting at the 
time of the ſubmiſſion. /c) | 

So, where the ſubmiſfion is of a perticuler difference, when 
there are other matters in controverſy, though an award of a ge- 
neral releaſe would have been void ; yet the burthen of ſhewing 
tte exiſtence of theſe was thrown on the * objecting to the 

award on that account. Cd) | 

Taz ſubmiſſion was, © of all ſuits and controverſies between 
the parties concerning the tythes of corn and hay in a certain 
pariſh. The arbitrator awarded, that the defendant ſhould pay 
to the plaintiff 40l. before a certain day, in conſideration of which 
the latter ſhould permit all ſuits and controverſies depending be- 

3 to ceaſe, and that 6 


(a) Mary Brown, widow, v. Will. (e) as. Tribb. Rol. Arb. 
Savage et al. executors of her huſband. | 21. Vid. 6 Mod. 232. 
* Temp. Finch 184. et vid. Id. 180, (4) 2 Mod. 309. Vid. Rous v. 
Nun. x Sid. 154. Alablaſter v. Clif- 
2) Moor v. Bedel. Gouldfb. 91, ford. Rol. Arb. B. 23. Vid. Hob. 
92, cited 10 Co. 131. 2, Jenk. 264. | 190. Goſſe v. Browne. | 
Rol. Arb. B. 4. 


1 | ſecuted, 
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ſocuted. The plaintiff having ſet forth this award, averred, that 
there were not any other ſuits-depending between them for the 
tythes of the pariſh. The defendant rejoined, that there were 
fuits depending then between them, concerning a parcel of land 
in the fame pariſh, but no controverſy concerning the tythe. 
When the caſe firſt came before the court, they thought the 
award bad, as extending to ſubjects beyond the ſubmiſſion : on a 
further hearing, however, the plaintiff had judgment, and a writ 
of error being brought in the Exchequer chamber, the judgment 
was affirmed, that court being of opinion, that the order ©. that 
all ſuits ſhould ceaſe,” ſhould be confined to ſuits relating to the 
tether, and void only for the reſidue. (a) 
ANOTHER branch of the general rule, 
Muß nor be of Par- « that the award muſt be according to the 
cel only of the Things ſubmiffion,” is, © that it muſt comprehend 
Submitted. _ every thing ſubmitted, and muſt not be of 
| parcel only. (5) The purpoſe of the par- 
ties in ſubmitting i is, to have a final determination of every mat- 
ter comprehended within their ſubmiſſion: that purpoſe is not 
obtained when the award only comprehends a part. | 
Tuts, however, muſt be underſtood with a conſiderable de- 
gree of limitation; for though the words of the ſubmiſſion be 
more comprehenſive than thoſe of the award, yet if it do not ap- 
pear that any thing elſe was in diſpute between the parties, beſide 
what is comprehended in the award, the award will be good. As 
if the ſubmiſſion be of all actions real and perſonal, and the award 
be only of actions perſonal ; it ſhall be preſumed that no actions 
real were depending between the parties. (c 
So, it will be ſufficient if the thing awarded neceſſarily be 
the other things mentioned in the ſubmiſſion. As, where the 
ſubmiſſion was of the right, title, and poſſeſſion of 20 acres of 
land, Ad the arbitrators awarded that one of the parties ſhould 
enter into 10 acres, and have them to him and his heirs, and the 


(a) Ingram v. Webb. 1 Rol. | 29 H. 6. 11. b. ſemb. cont. Brooke 
Rep. 362. 2 Rol. Rep. 192. Cro. | Arb. 29. 
Jac. 663. (c) Vid. 3 Co. g8. 19 H. 6.6. b. 
% 19 H. 6. 6. Fhbt. Abr. 51. a.] Rol. Arb. L. 5. 


other 
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other ſhould have the other 10 acres for term of his life; this de- 
ciding apparently only the poſſeſſion, yet in ſubſtance compre- 
hending the right and title, is a good award. (a) 
Ap where by a reference to ſomething which the arbitrators. 
ſuppoſe done, but which is in fact not done, it turns out, that of 
one particular point they have made no award, this ſhall not ren- 
der the whole award void. 
As where they awarded, that on one thing ſubmitted to them 
the parties ſhould perform the award made by former arbitrators, 
who had in fact made no award. () 
So alfo, if the ſubmiſſion be of all the premiſes, or of any par- 
cel of them, in this caſe the arbitrator ry make an award of 
parcel only. Cc. | 
IF the ſubmiſſion be of all matters between the parties, and the 
award be made of all except a bond, and of this the award be that 
it ſhall ſtand, the award is good for the whole; for the arbitrator 
is not bound to diſcharge the bond without cauſe, and it ſhall be 
_ preſumed that there was no cauſe. fd) : 
Tus condition of an arbitration bond was with a ooh that it 
ſhould be made corcerning the dilapidations of the parſonage of 
S. being and remaining in decay and ruin by the default and after 
the death of A. B. clerk, whoſe executor, one of the parties, was 
late parſon there; and alſo of and upon all and ſingular actions, 
ſuits, quarrels, debates, and ſtrifes, had, moved or . BD 
variance between the parties. 

THe award was, that the Ae the executor, before a 
certain day, ſhould repair the dilapidations at his own coſts; but, 


in the award, the arbitrator proteſted that he would not meddle 


with any other actions, &c. beſides. It was objected, that by 
this proteſtation the arbitrator had diſabled himſelf to judge be- 
tween the parties ; for that this differed from the caſe © of a fimple 
ſubmiſſion, in | words 2 in their natural — might ex- 


(a) 19 H. 6. 6. Fhbt. Abr. 51. (4) H. 14 Jac. Berne v. Perrin, 
a. Brocke 54, 45- Rol. Arb. 51. a. at Serjeant's Inn, judgment affirmed 

(b) 39 H. 6.9. b. Brooke Arb. the 2 of error. Cro. Jac. 400. 
29 Bridgeman, 91. Rol. Arb. M. 2. 

0 c) 39 H. 6. 11. b. Rol. Arb. S. P. reſolved in Sallows v. * 
I. 6. { Cro. Jac. 277. 
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tend to two things, and an award of one of them ;”* for there, in 
favour of the award, it was to be preſumed that no other matter 
was laid before the arbitrator but that on which he had decided; 


but here it appeared, by the expreſs proteſtation of the arbitrator 


| himſelf, that there were other matters in diſpute beſide the dila- 
pidations, and he had not awarded according to the ſubmiſſion by 
refuſing to take cognizance of theſe. In the report of this caſe 
in Dyer, it does not appear whether the objection was conſidered 
as well founded, as it was not averred that any other matter was 
in reality in diſpute beſide the dilapidations, nor is any judgment 
there reported to have been given. (a) 
Bor in another report of the ſame caſe judgment is ſaid to have 
been given for the defendant, the award being void. (b) And on 
another occaſion it was held clearly by the court, that if arbi- 
trators award for one thing, and ſay that they will not meddle 


with the reſt, all is void, becauſe they have not purſued their 
authority. (c- 


Wir n reſpect to the award BY void or 0 when it is made 
only of part of the ſubjects comprehended within the ſubmiſſion, 
there is a diſtinclion ariſing from the form of the ſubmiſſion itſelf, 
which runs through all the books. (4) 

Tux ſubmiſſion is ſometimes general of all matters in Jiffer- 
ence between the parties, without ſpecification of any particular 
ſubject of diſpute. Sometimes it ſpecifically | enumerates 3 the par- 
ticulars. 

BoTH forms are 8 without any particular clauſe pro- 
viding for the arbitrators deciding on the whole ; and ſometimes, 
to each, ſuch a conditional clauſe is added, which, from the firſt 
words of it, when all legal inſtruments were in Latin, is called 
the clauſe of It quod: the words running thus: So that the 
award be made of and upon the premiſes,” before ſuch a parti- 
cular day. But it is not abſolutely neceſſary, that, to produce 
its proper effect, this clauſe ſhould exactly run in theſe words: 


(a) Dyer, 216, 217. 49. 4 Leon. 49. 2 Saund. 292. 

{b) Benl. 2 Lev. 3. 2 Keb. 759. 3 Lev. 413, 

{c) Dia. Barnes v. Grand. Cro, Car. 333. 2 Vent. 242, 243- 
Crs: El. 858. Salk. 75. pl. 16, Lutw. 552. 

(4) Vid. Cro. Jac. 200, 354. Hob. | 


. F 
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« of and upon the premiſes” may be ſupplied by other words 
equivalent; © ſo as the ſame award be made and delivered by a 
particular day” admit of a fimular conſtruction, the © ſame” hav- 
ing a reference to every thing before mentioned. (a) | 

A PROVISO, that the award be made on or before a certain, 
day, implies a proviſo that it be made of the premiſes, though 
that be not expreſſed, and therefore all the qualities neceſſary to 
conſtitute a good award, where the proviſo is — are equally | 
neceſlary in the other caſe. (b | 

AND where a proviſion is made for the appointment 1 
pire, in caſe of a want of deciſion by the arbitrators, it is ſuffi- 
cient that the clauſe of ita quod be inſerted with reſpect to the 
arbitcators, though it be not repeated with reſpect to the umpire; 
for the reference to the umpire is only an addition of time, an = 
not the conſtitution of a diſtinct power. (c) | 
Wnexx the ſubmiſſion is of certain things ſpecifically 18 
with this proyiſional clauſe, the arbitrator ought to make his 
award of all, otherwiſe it will be void. Cd. 

Bur where the ſubmiſſion is general of all matters in difference 
between the parties, though there ſhould happen to be many ſub- 
| jeQts of controverſy between them, if only one be {ignified to the 
arbitrator, he may make his award of that; he is, in the language 
of Lord Coke, in the place of a judge, and his office is to deter- 
mine according to what is alledged and proved. It is the buſineſs 
of the parties grieved, who know their own particular grievances, 
to ſignify their cauſes of controverſy to the arbitrator ; for he is a 
ſtranger, and cannot know any thing of their diſputes but what 
is laid before him, If any other principle prevailed, many 
awards might be avoided, ſays the ſame author; for one might 
conceal a treſpaſs committed, or other ſecret cauſe of action, 
which he had againſt the other, and ſo avoid the award, which 


{a} Cro. El. 838. pl. 14. vid. Al. my 8 Co. 98. Baſpole s caſe. 8. 


52. | p. Hamond v. Hatch. Goldſb. 12 5. 
(b Lee v. Elkin. 13 W. 3. Lutw. | pl- 24. 19 H. 6. 6. Fnbt. Abr. 5. 
202. | | 1 A. Rol. Arb. I. 9. 
(<) 3 Keb. 797, 365, *. 140. ä 
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would counteralt the very principle on which theſe domeſtic 
judgments are recognized by the law. (a) 2 

AND if, in the caſe of ſuch a general ſubmiſſion, an award 
concerning one thing only be made, it ſhall 'be preſumed till the 
_ contrary be ſhewn, that — elſe was referred to the arbitra- 
tor: (#8) | 

PexpING an action of treſpaſs, the parties referred the mat- 
ter to arbitration. - The ſubmiſſion was, in general terms, of all 
actions, controverſies, and ſuits between them: the award was 
in theſe words Whereas there has been a ſuit at law, between 
the parties, that has run to a great expence on both ſides; and 
it being left to me to make an end of it, I determine that they 
ſha'l each of them pay his own charges at law; and that the de- 
fendant pay the plaintiff five ſhillings for his making the firſt 
breach in the law.“ The defendant, by conſent of the plain- 
tiff and leave of the court, pleaded this award, in bar of the ac- 
tion; one objection made to it was, that the ſubmiſſion pur- 
ported to be of ſeveral matters, and the award was of one; but 
the court held unanimouſly, that as it appeared, that this parti- 
_ cular ſuit was depending between the parties, and the arbitra- 
tor had decided on it, and the parties had not deſired to be heard 
on any more than this one; there was no probable PR 
tion that any other ſubſiſted between them c) | 

AnD notwithſtanding the proviſional clauſe inſerted in a ge- 
neral ſubmiſſion, it ſhall not be preſumed, that any other dif- 


ference appeared between the parties than thoſe included in-the 


award, unleſs it be ſhewn by the party objecting to it on that 
2ccount.— Thus, where the ſubmiſſion was of all matters de- 
pending to the 2gth of January, © ſo that, &c.“ and the arbi- 
trators reciting that ſeveral matters were depending on the 
29th of January, awarded, of and concerning the premiſes” 
of all matters to the 28th of January; the award was held 
good, becauſe it did not appear that any matter was depending 


(a) 8 Co, 98. b. cited Hob. 49. | Middleton v. Weeks. Cro. Jac. 200, 
Rol. Arb. I. 7. 8. Brownl. 63. 2 pt. | Ormladey. Coke. Cro. Jac. 355. 

309. (c) Vid. the Cobler's Award. 1 
(6) Vid. all theſe points adjudged. | Bur. 274 et ſeq. 
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on the 29th' which was not depending before the 28th, and be- 
cauſe, without ſpecial matter ſhewn, it ſhould be intended a 
good award, with the averment, that it was. made en 
the premiſes. (a) "TOOK 

THE fame determination has been given in may other ſimilar 

caſes, (b) and in one it was ſaid by the court, that there was no 

- occaſion for an averment, that theſe were all the matters de- 
pending at the time of the ſubmiſſion; now depending could 
not be, unleſs they had been in ſuit before the 29th ; becauſe 
n ſuit cannot be ſaid to be begun and depending all on the 
fame day. I cannot, however, ſubſcribe to the accuracy of 
this obſervation, nor can it at all apply to any other cafe, where 
the diſtance-of time between that mentioned in the award, and 
the date of the ſubmiffion is more than one day. 

Trovcn the proviſional clauſe be inſerted in a general ſub- 
miſſion, yet it will be no objection to the award, that the arbi- 
trator had notice of a demand of a certain ſum by one party 
againſt the other, and that he made no award of that, if in other 
reſpects the award be good. Thus, where the award was, that 
the defendant ſhould pay to the plaintiff ſeveral particular ſums, on 
ſo many diſtinct accounts, and that on the payment of ſuch ſums, 
they ſhould give to each other general releaſes. The defendant 
pleaded, that the plaintiff was indebted to him for fees and diſ- 
burſements as an attorney in the ſum of 41. that before the 
award made, he gave notice of this demand to the arbitrator, and 
offcred to make it appear to him, and prayed that he would al- 
low him that in the award; but that the arbitrator made his 
award as ſet forth by the plaintiff, without any allowance made, 
or conſideration had of the faid 41. notwithſtanding the notice: 
but it was held, that this was no objection to the award, becauſe | 
the arbitrator was not bound to make the allowance, as he 
might conſider it as not a juſt claim; he was the proper judge 


(a) T. 7 Car. B. R. Ward v. | Jac. 577. Ley v. Paynes, H. 15 
Unwin. Rol. Arb. B. 24. Cro. Car. Jac. et eod. term. Maye v. Samuel. 
216. Rol. Arb. M. 5. Hob. 5. C. 258. 

(6) Buſsficld v. Buſsfield, Cro. | | | 
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weder it oght oe allowed or not, and he had given his judge 


ment by ordering general releaſes. (a) 
An award of one particular thing, for the ending of a hun» 
dred matters in differenee is ſufficient : as, where the ſubmiſſion 
was of all matters in controverſy, and the award taking notice 
of ſeveral matters, ordered the defendant to pay to the plaintiff 
four pounds, for arrearages of rent, and towards the repair of the 
houſe; this was held ſufficient, (b) 


In the caſe of a ſubmiſſion of ſpecific ſubjefts of difference, 
if no condition be annexed that the award ſhall be made © of 


and concerning the premiſes,” it is ſaid the arbitrator may make 


his award of any of them, without conſidering the others. Cc] 


This, however, appears to be a hard meaſure of juſtice, unleſs 
it be accompanied with the qualification allowed in the Roman 


law, even in the caſe of a general ſubmiſſion ; by which, if one 
of the parties had omitted to aſſert any particular claim, and the 
arbitrator of courſe made his award without conſidering that de- 


mand, the party was not barred by the award, from afterwards 
| enforcing the claim omitted, by a ſuit in the ordinary courts. /d) 


And indeed there is a caſe reported, in modern times, which, 


as far as a deciſion at niſ prius, reported by one whoſe authority 


is not the moſt reſpected in Weſtminſter Hall, can be conſidered 
as an authority, directly contradicts the general principle here 
laid down. ſe This was an action of debt, on a bond condi- 


tioned for the performance of an award. At the trial, the 


Chief Juſtice is reported to have ſaid, that-the arbitrators were 


bound to make their award on all matters between the. par- 


ties which had been laid before them, though there was nq 


(a) Birks v. Trippet. 1 Saund. 
32, 33. 

9 Hopper v. Hacker, 1 Keb. 
738. 1 Lex. 132, 133. 
{c}) 8 Co. 98. a. M. 5 Jac. Mid- 
dleton v. Weeks. Rol. Arb. L. 2. 3. 
Dict, pr Maynard. 2 Vern. 100. 

(d) De rebus controverſiiſque om- 
nibus comprpmiſſum in arbitrum a 
Lucio Titio et Meevio Sempronio 
factum 28 * ſpecies 


in petitionem a Lucio Titio deductæ 
non ſunt, nec arbiter de his quicquam 
pronunciavit : quæſitum eſt an ſpecies 
omiſſæ peti poſſint ? Reſpondi, peti 
poſſe nec pœnam ex compromiſſo com- 
| mitti; quod fi maligne hoc fecit, pe- 
tere quidem poteſt, ſed pcene ſubju- 
gabitur.—Ff. I. 4. t. 8. ſ. 43. 
ſe King v. Hammerton. 2 
2. 1 Barnard. K. B. 316. 


| provie 
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proviſional clauſe of © ita qued.” And che arbitrators having 
CEA er eee 
preſent caſe, a verdict was given for the defendant. 
As it is of ſeveral particular things, fays Lord Coke, a) ſo it 
is of ſeveral particular perſons, and therefore, if two on one tide, 
and one on the other ſubmit, the arbitrator may make an award 
between one of the two of the one part, er 
other part, and it will be good. C50 | 

Tatra where the ſubmiſſion was by two plaintiffs on 
one ſide, and defendant and his wife of the other, of all matters 
and controverſies between them, or any of them ;* the award 
was held good, though nothing was awarded concerning the de- 
fendant's wife, on account of the words, © between them, or any 
r 
8 b 
the award of J. S. of all matters between them ; J. S. may make 
an award of any matter between A alone and C, for the 
ſubmiſſion ſhall be taken diftributively, and perhaps there v was no 
matter between B and C. (4) | 
| A $UBM181ON of all matters between the parties, whan-chwe 
* ce dee ſubmiſſion of 
all matters between the parties, or either of them; and there- 
fore, on ſuch a ſubmiſſion, an award of a ſum to be paid by one 
of the two to the ſingle party, is good; though it was objected, 
that the ſubmiſſion muſt be underſtood of joint demands, and 
| that therefore an award of a ſeparate debt was not within it. (e) 
Bur if, in ſuch a caſe, it appear in the ſubmiſſion, that there 
were differences between the perſon on one ſide, and all the par- 
ties on the other, and the ſubmiſſion be with the proviſional clauſe ; 


the award muſt comprehend all the parties, becauſe the ſubmiſ- 


fion is under a condition that it ſhall do ſo, (% 


(a) 8 Co. 98. a. * Carter v. Carter. 1 Vern. 
(b) Vid. 2 R. 3. 18. Brooke 44, 
cited Plowd. 289. 1 Keb. 885. con- He) Althelftone v. Mooneet Willis. 
| tra, 1 Lev. 140. Bean v. Newbury. | Comyns 547. | 
i y 5 ES % Harris v. Paynter. Rol. Arb. 
(c) Hardres 399. O. 8. cited Lutw. 1628. 
(4) Arnold v, Pole, Rol, Aw. 


Tuts 
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Tus diſtinction, © with reſpect to the ſubmiſſion being con- 
ditional or not, is ſaid not to hold in the caſe of a reference by 
a rule by conſent of parties in a court of equity; for there, it is 
faid, unleſs the award comprehend all matters referred, it will be 
ſet aſide, as not being a determination purſuant to the terms of the 
reference. (a) Perhaps ſomething like a reaſon may be given 
for this apparent difference in the doctrine held on the two dif- 
ferent ſides of the Hall.—And perhaps the difference is more in 
appearance than in reality.—In the conditions of ſubmiſſion 
bonds, though there may in fact be but one ſubject of diſpute 
between the parties, yet a great variety of general and compre- 
| henfive words is frequently inſerted, which would, if in fact 
there were ever ſo many ſubjects referred, include them all; 
but the inſertion of which does not imply the exiſtence of more 
than ene. The courts of law, therefore, do wiſely in impoſing, 
on the party abjeCting to the award for this cauſe, the burthen 
of ſhewing, that in fact a greater number of things were laid 
before the arbitrator, than he has determined: but when the re- 


ference is by rule of a court of equity, greater preciſeneſs is 


probably obſerved in the deſcription of the ſubjects referred, and, 
by omitting to decide on any, the arbitrator does not fulfil the 
intention of the court, which is to have as final a determi. 
nation by his award, as would have been made by a decree. 
Oa if the rule be dran up in general terms, it cannot be 
leſs neceflary in a court of equity than in a court of law, for 
the party objecting to the award, becauſe it is leſs comprehen- 
ſive than it ought to have been, to ſhew accurately that fome- 
thing was in reality in a which is 3 in the 
award. 

— 11 Ie Fe fac Gier which i 

Maſt war be of any. againſ law, it is void, and the parties not 

_ Thing again Law, bound to perform it. (5) As by the Roman 

law no penalty was incurrred by non per- 
formance of any thing awarded waich was diſhonourable,( 3D 


{a} Hide v. Petit. 1 Ca. Ch. 11s. 
Coiwel v. Child. Id. 87. 

{b) 19 E. 4. 1. Rol. Arb. G. 

{c} Non debent autem obiemperare 


litigatores, fi arditer aliquid non 1 
neſtum juſſerit. Ff. I, 4 t.'s. cs 21. 
n. 7. 


AND 


0 
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AnD it was once held, that an award of a recompence for 
an injury, for which no damages are recoverable at law, was 
void: thus an award, © that the defendant ſhould pay the coſts 
of a ſuit, inſtituted againſt him for words,” was held to be void, 
if the words were not actionable; and for that reaſon it was ad- 
judged, that the words ought to appear in the award, that the. 
court might determine whether they were actionable or not. (a) 

Bur this has ſince been denied to be law, and it has been 
held, that the plaintiff is not bound to ſhew that there was cauſe 
of action, that being left to the arbitrators to determine, who 
have power to award damages, though, in point of law, there 
was no cauſe of action, becauſe the PE CRORE" 
trators their judges. (b) 

| An award of a thing which it is not phy- | 
fically or morally in the power of the party Muſt met be of = 
to perform, is void; as that he ſhall deliver ne 
up a deed which is in the cuſtody or power 


of a perſon over whom he has no controul: (c) that he ſhall pro- 
cure a ſtranger to be bound with him for the payment of a ſum 


of money; for he cannot compel a ſtranger to be bound for 
him : or that he ſhall procure the juſtices of the Common Pleas 


to ſit, in order that he may levy a fine : (d) or that he ſhall pro- 


cure the lord of a manor to grant a copyhold, or a ſtranger to 
make a releaſe or confirmation of an eſtate ;'(e) or to pay a ſum 
of money at a day which was paſt at the time of the award; ( 
but in this caſe he ought to pay the money, the payment being 
the eſſence of the award, and not the payment on a particular 
day: or that he ſhall enter into an obligation to the other im- 
mediately after the award; for ſome time is neceſſary. (g Yet 


perhaps at the preſent day © immediately ** would be con- 
ſtrued “ within a reaſonable time.“ An award, however, that 


V infeoff the other in an acre of land, and im- 


| (a). Vid. 1 Sid. 12. | TY 


| (b) Hanſon v. Liverſedge. e] 28 H. 6. Mo. z. pl. 3. 

and Mary. s Veat. 203. . ;, © 6 (f) $ Ed. 4. 1. Rol. B. 27. 
{c) 12 Mod. 585. | (g) 18 Ed. 4: 21. Rol. Arb. E. 
(4) Ed. 41. 1. Rol. Arb. F. 2. II. 1. 


54. E 3 
3 I ä | mediately 


124 Tur AWARD OR UMPIRAGE. 


mediately after deliver up the title deeds ; or enter into a bond, 
and immediately after pay the moneys; would be good, becauſe 
neither of them is. impom̃ble. (a) | 

Buy an omnnl, that he defoadent held he bovnd with faratien,, 
ſuch as the plaintiff ſhall approve, is void ; for it may be im- 
poſſible to force th2 approbation of the plaintiff. (b) | 
So, we are told, an award is void which orders the party to do 
ſomething which has been already done, or which, if it were 
done, would not be effectual to anſwer the purpoſe intended: 
as if it be awarded, that A ſhall releaſe to B the ſurety of the 
peace which he has againſt him in the King's Bench, when, in 
fact, before that, B has purchaſed a ſuperſedeas out of Chancery, 
directed to the juſtices to diſcharge the ſureties in the King's 
Bench, becauſe he had found fureties in Chancery, and the juſ- 
| tices has accordingly diſcharged them. Or if it be awarded, that 
he ſhall releaſe his ſuit againſt B, when in fact he had no ſuit 
againſt him ; or that. he ſhall releaſe all his right in a certain 
P 
1 

AnD in general, ene 1 
the caſe of a band, and that of an award z for if a man bind 
himſelf to doa thing which it is. agt in. bis powee tw; as. @ is 
reckoned his own folly, and he forfeits his bond by non perform-. 
ance: but the duty of an arbitrator is to judge reaſonably and 
impartially between the parties, and he departs from that prin- 
ciple, when he r 
morally in the power of the parties to do. Cd. 9 

Bur it is no objection to the award, that it is difficult for 
the party to perform it, from the accidental narrowneſs of his 


_ circumſtances; as if it be to pay zcl. when he is not worth a ; 


_ groat, or to give 20 tons of wine when. he has not one. Ce 
AND, if the party's doing that which is awarded will have 


(a) 18 Ed. 4. 21. | Rol, Arb. (4) ng Be. 4. 1. Kol. Arb. F. 
E. II. 2. > 12. 3. 
{b) 3 Mod. 272, 273. | {e) Id. ibid. cont. 18 Ed. 4. 1. 
(c) 21 Ed. 4. 38. 39. Br. Arb. Rol. Arb. E. II. 2. F. 2. 
* | 8 | 


weight 
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weight with the court to give efeQ to it, he ought to do it; 
as in the caſe of releaſing the other from ſureties of the peace, 
where he is bound to keep the peace towards the releafor and 
all the king's ſubjects; though, by his releaſe, he cannot diſ- 
charge the party ſo bound, becauſe every ſubje& has an .intereſt 
in the recognizance: (a) yet he ought to releaſe, becauſe his re- 
leaſe ſhewn to the e eee to diſ- 
charge the recognizance. (b) | 

ce ed Es bed asf te ae 
procure a ſtranger to do a thing, a diſtinction is taken between 
the caſe, where he has no power over the ſtranger to compel 
him, and that where he has power, either by the common law, 
or by bill in equity. In the former caſe the award is void, for 
ſo much as concerns the ſtranger. In the latter it is good ; as 

if a ſtranger to the ſubmiſſion be ſeiſed to the uſe of one of the 
parties, and the arbitrator award, that the latter ſhall cauſe the 
feoffee to uſes to give a releaſe to the other who is in poſſeſſion; 
this is good, becauſe the cgſtuy que 1ſe has ſuch intereſt and power 
over the feoffee, that by ſubpoena out of — he Can com- 
pel him to releaſe. {c) 

So, if it be awarded that one ſhall pay a "far „ 
che other, and that in conſideration of that he ſhall acquit him 
of a bond in which they are both bound to a third perſon; here, 
though a third perſon be in ſome meaſure to concur, yet it is 
held, that the award is good; for if the penalty of the bond be 
not incurred, he may diſcharge the principal ſum at the day; 
if the penalty be forfeited, he may pay, and compel the obligee in 
equity to deliver up the bond. (4) The fame obſervation ap- 
plies to an award that one of the parties ſhall diſcharge the 
other of his undertaking to pay a debt to a third perſon. Ce) 
On the ſame principle, it is ſaid, that, admitting no objection 

will hold to an award of a diſcontinuance, or of a nonſuit, on ac- 


(a) 21 Ed. 4. 40, 4t. | W Darſey V. Clipham. Marck. 
(6) 2 Hawk. Leach. 257. Quz. 1 Rol. Arb. page * n. 1. 
et vid. as to the releaſe of ſureties of we ante page. 
the peace. Jenk. 136. 1 (e) Becket v. 2 14.4. g. 


(c} x7 Ed. 4. 5. b. Rol. Arb. F. 1. 
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count of its not being final, ſuch an award is good ; though there 
muſt be an act of the court, for it is in the power of the party, 
fays Rolle, to make default, or to deny the action. (a) 

As an award muſt not be of a thing im- 
E Mut be reaſon- poſſible, ſo neither muſt it be of a thing un- 
able. reaſonable. Therefore an award, that the one 
| party ſhall ſerve the other for. any period of 
dime, is void ; for it is unreaſonable, as being contrary to the 
firſt principles of civil liberty. (þ) On the fame principle, an 
award is void which orders the party to do a thing, in the per- 
formance of which he may ſubject himſelf to an action from 
another : thus, in the times of ancient nicety, an award was 
conſidered as void, which ordered the party to pay money © in? N 
the houſe of a ſtranger, becauſe he could not enter the houſe of 
a ſtranger without committing a treſpaſs. But, that he ſhould 
pay the money © at” or © near the houſe, was held good, be- 
cauſe he might go to the houſe without entering it and com- 
mitting a treſpaſs: /c) unleſs the owner of the houſe has land 
adjoining to it, fo that the party cannot come to the houſe with- 
out treſpaſſing on the land, for then the award was conſidered as 
void. d But even in thoſe times, if the houſe et which the 
payment was to be made wzs a common inn, the award was 
conſidered more favourably. Ce And now an award to pay at 
or in the houſe: receives the fame conſtruction, and is taken to 
imply a licence to go to the houſe; / eſpecially, if it be in 
the houſe of the arbitrator himſelf, for there a licence ſhall be 
preſumed. (g. Or at leaſt the party may pay at the door of the 
houſe, if he cannot obtain permiſſion of the maſter to pay it in 
the houſe. (þ) It is on the principle of being unreaſonable, 
that an award, © that one of the parties ſhall pay only part of 
a debt duc, ” has been conferred, as void, if it appeared on x the 


(a) Rol. Arb. F. 5. 6. | (4) Taverner v. Skingley. Rel 

(6) 9 E. 4. 44. Rol. Arb. B. 12. Arb. E. 3. 

(c) Rol. Arb. E. 2. where many | (e) S. C. Cro. Car. 226, | 
caſes are cited. Linſey v. Aſhton. 2 | (f) Alley v. Cox. 27 Car. 2. 3 
| Bulft. 39. Anon. 1 Keb. 92. Rol. Keb. 479. 

Arb. F. 10. 1 Rol. Rep. 6. | (g) Freem. 205. | 
| 3 (Holland v. Helwis. hs, 183. 
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face of the award, that more was really due. Ca But where it 
does not appear by the award, that a larger ſum is really due, but 
that it is only in demand, an award of a leſs ſum is good, And 
if the ſubmiſſion be of all matters in difference, though the ar- 


| bitrator do not directly tate notice of any other matter but 
the demand of the larger ſum, it ſhall be preſumed, in ſupport 
of the award, that the arbitrator ſaw, upon the whole, that no- 
thing more was due than he has given. Thus, where, to debt 
on bond for performance of an award, the defendant pleaded 
no award made;” and the plaintiff in reply ſet forth an award, 
in which the arbitrators took notice of 721; being in contro- 
verſy for rent due, and awarded Sol. in full ſatisfaction and ge- 
neral releaſes to be given; but it did not appear by the award, 
that any other matter had been in controverſy, though the ſub- 
miſſion was general. The court were of opinion that the | 
award was good]; and further remarked, that it was ſingular the 
objection ſhould come from the defendant, in whoſe favour the 
award was; for by his objection he inſiſted on paying 721. in- 
ſtead of gol. The ſtrength of the objection, however, muſt 
have been, that the award for a leſs ſum was void, becauſe pay- 
ment of the leſs ſum in purſuance of it, if the award was not 
| good, would not be a bar to the plaintiff in another ation for 
the original debt. (b) 
On the ſame principle, of being unjuſt al unreaſonable, it 
has been held, that, where the queſtion in diſpute was the taking 
away of the plaintiff's goods, an award © that he ſhould have 
part of them returned, and that the defendant ſhould retain the 
reſt,” is void. Cc But if it had appeared that there was a diſpute 
about the property of the goods, an award © that the plaintiff 
ſhould have part, and the defendant ſhould retain the reſt,” 
might have been ſuſtained ; for then it muſt have been under- © 
ſtood, that the arbitrator adjudged the property of ſo much as 
he ordered to be retained, to have been in the defendant. 


(a) Cont. 45 Ed. 3. * where 2 Godfrey v. Godfrey. 
it is by ſimple contract. 44. b. 
e ou 18 45 E. 3. 16. . 
* b. Acc. Rel. Arb. J. 3. 
| Mußt 
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An. award muſt not be of a thing which is 
| Mat be dee. merely nugatory, without any advantage to 
— the parties; therefore an award that one of 
tem ſhall go to Rome, or to St. Paul's, is 
void, for it can be of no ſervice to the other. Ca) So, if a man 
and a woman ſubmit to arbitration, and it be awarded that they 
ſhall intermarry, this is not binding; for one reaſon, among 
others, that it cannot be preſumed to be advantageous to them. (b) 
So, it is not a good award that one ſhall give a releaſe to the 
other of land in ſatisfaction of an action, if he to whom the re- 
leaſe is to be made has nothing in. the land at the time, for that 
can be of no ſervice to him. But, in ſuch a caſe, if he to whom 
the releaſe is to be made be ſeiſed of the land, ſuch an award will 
be good, though he who is to give the releaſe has no right in it; 
for it is an advantage to have ſuch a releaſe; to bar the releaſor 
if he ſhould afterwards pretend to have title to the land. So, if 
| before ſubmiſſion, one of the parties had executed a releaſe made 
in favour of the other, but had retained it in his own hands, and 
then, on ſubmiſſion of all matters, the arbitrator had awarded 
that he ſhould deliver up all the evidences concerning the land, 
in ſatisfaction of a certain action; if he had not delivered the 
releaſe, this would have been a breach of the award ; the award 
is good, though it be only to give the party his own evidences, 
it being an advantage to him to have them without an action. Cc) 
 MuTvuAr releaſes are advantageous, and therefore an award 
of them is good; and the condition of a bond to ſtand to an award 
will be broken, by not giving them, though there be no other 
means of compelling performance than by an action on the 
bond. (d) 

Bur the courts formerly went further than merely to require 
that an award ſhould be advantageous; they required that it 
_ ſhould give ſomething which appeared expreſsly to be a recom- 
pence to the plaintiff againſt whom it was pleaded. On this 


| (a) SEA. 4.44. Rel. Arb. J. 11. J 9 E. 4. 44. a. b. Rol. Arb. J. 10, 
(6) 1d. ibid. et Rol. Arb. J. 10. | 11, 12, 13, 15. | | 
. Vid. all theſe points adjudged, } (d, Id. ibid. et vid. Freem. 5r. 


principle, 
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Püneipte, it is held in many places, (a) that en e d auh 
party ſhall be quit againſt the other of the treſpaſſes committed 
on one another, becauſe theſe treſpaſſes were equal, is not a bar 
to an action by one of them for the original treſpaſſes; becauſe, 
fay the books, one muſt have a recompence. In other places, (6 
however, ſuch an award is held to be good, as indeed there ſeems 
no rational objection to it. On the principle of a recompence 
being neceſſary, an award © that the plaintiff ſhall have his goods 
again, which had been taken by the defendant,” it is ſaid, is not 
good, becauſe it gives no ſatisfaction far the taking and deten- 
tion; (ci but, chat if it be added that they ſhall be carried to ſuch 
2 place at the expence of the defendant, this is a ſatisfaction : it 
is, however, no more a recompence for the taking and detention, 
than the award without the addition of this clauſe, EE 
Ex in thoſe times it was allowed, that an award, that 
< whereas each is indebted to the other in 40s. the one ſhall go 
22. bs good, „„ 
tion. d) 4 8 

ene dite of a rape it is faid, A ines ama; 
chat if che ent will den that he is not guilty, he ſhall go 
quit, and he accordingly ſwear, this is not a good award, and 
cannot be pleaded to an action of treſpaſs, becauſe, ſays the 
book, (e) nothing is awarded tobe paid; or rather, ſays Rolle, (f) 
| bam 66 bo Bs fas — 3 
his law. 
As the intention of parties in ibi their 

| diſputes to arbitration, is to have ſomething aſ- Mit be certain, 

certained which was uncertain before, it is a ge- 

neral rule that the award ought to be ſo plainly expreſſed, that 
there may be no uncertainty in what manner the parties are to 
nn ä S 


3 51. b. 29.2. Brooke, | Cc) 12 H. 5. 14, 15. Vid. 45 Ed. 

aa-b-Be. hob Lo mal ll 3. 16. Rol. Arb. J. 3. Br. 32. 

. Fhbt. 51. (4) th H. 6. $7. b. Rol. Arb. J. 6. 
b. 


00 16H. 6. 14 N39 14. Brooke, a4: b. vid. Rel. Arb. i. 8. 


is they are ordered to do. It is w no purpoſe, fayd tie civil 
law, (a) that the arbitrator ſhould pronounce;an uncertain award 4 
and the Engliſh Jaw has, in this teſpect, adopited the ame lan- 
guage. C Therefore an-award;, * that one of the: purtias ſhall 
pay the other for certain taſk work and days work, without men- 
_ Lioning the ſum,” is void. (ct x 
Tux plintif and defendant having certain diſpates cancero- 
ing u piece of land, ſubmitted them to arbitratian. The arbi+ 
enter into a bond to the plaintiff, that the plaintiff and bis wife 
fhould enjoy the land; this was held to be void, becauſe the ar- 
bitrater had fixed no certain ſum for the. penalty of the bond 5. 
and there was no means by which the fun could be aſcertained ; 
for it was held, that this did not reſemble the caſe of u covenant 
by the party himſelf, to enter into a bond for the enjoyment of 
had, in which, if ne ſum be expreſſed in the covenant, itis im- 
_ plied chat the penaley ſhall be equal to the ainount of the land. d 
To ſubmitted all matters in controverſy between them, and 
ie was awarded that the one ſhould pay to J. 8. the one half, and 
the other the other half of a certain debt due to. I. 5. by two 
rangers, who were bound to J. S. at the requeſt of the two 
fubmittants ; though the fur» in which the two rangers wers 
yet two juſtices againſt one ſe) held the award was bad, for un- 
certainty in not having mentioned the ſum. But one (J of the 
tuo thought that this might have been aided, by an averment 
aut fir tes ranges were bound ts}. 8. in no other obligation 
but this. (g) / 


een 3 
Rol. Arh. Q, 1. 4. Cro. El. 43%. 
| pl. 40. Mo. 359 pl. 489- 
n . * | (ec) Doderidge and Houghton, 
n 2 +I Montague e contra.” 
nn 5 Co. 77. b. | U Houghton, 


J Gray v. 3 Rot. Arb. 
EM * n. dams ORD | Gadb, er. 
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. 
Yitle nnd polſeffion of 280 acres of had, called Kvſarme Linge ; 
it was awarded, that in the wigt lands of the vill of Kelltorne, 
de one ſhould have the brakes growing Here during his ifs, pay- 

Ing to the other 28. per unnum, but in the award no name was 
given to the land where the brakes grew]; amd for this reaſon the 
award was held to be veid for uneertainey, nor would the court 
admit the aid of an averment, that the land where the brakes 
grew Was the faid land exlled Kelſtorne Linge in the ſub- 
miſſion, and no other nor diverſe :** eagadps Aaades. Howe: 
| not espoend the intent of the able. Io) 
Tire comditin of « bomd bring wo perform thy award of. 8. 
wen them, ———— « of und concerning the premiſes,” 
| that A, fhould permit B. ts erijoy certain leaſes of certain lands 
| then in his pefleffion, which were the lands of W. $. and then 
- covenants in the leaſes, and that B. ſhould gay the arrears -of 
rent due to A. aſtor his purchaſe: hotwithilanding an avettyent 
award, as to the payment of the arrears, was held void for un- 
certainty, beewuſe it did not appear by the award; at t tine 
after the purchaſe, the rent became due for that I. the lelles, 
cotid not know at what time A. the plain, purchaſed the re- 
verſion of W. 8. wor had he any meanc of knowing it, unleſs A. 
er W. 5. „ ca. 

to do. (5) - 
e bas day un e ds n wane 
been abundantly nice ; the ſame obſerrason dvs not apply in 
an equal deꝑree to fome of thoſe which follow, 4 : 

To an on on the calc for the vile of u quantity of mul, 
the defendant pleaded a ſebmiſion to arbittation, and an awerl 
that he ſhould pay to the plaintiff ſo much for each quarter as a 
1 


(4) El. 243. 53. per cuadh. el. Ard. s. 
n after verdidd for the plaintiff, Rel. Ard. Qs · 


K 2 for 
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for uncertainty, becauſe it was not mentiqned in what place the 
price was to be taken, and perhaps in one market it might be 
fold for a greater price than in another. fad... 
Ax award, © that the defendant ſhall deliver certain goods 
-prthbaltdy camel, tid hens bones, end Swe! bugks, with 
' naming the books,” is liable to the ſame objection of uncer- 
tainty: the books ſhould have been particularly deſcribed, un- 
fs it had been faid that the books were within the boxes, by 
which they would have been ſufficiently aſcertained. (A So, an 
award, *that one of the parties ſhall deliver up to the other a cer- 
tain writing obligatory, or a certain bill obligatory which he had 
| before,” is altogether uncertain, for it does not ſay of what ſum, nor 
of what penalty the bond is, nor of whom it was obtained. (c) 

Tux fame thing has been faid of an award © that one of the 
parties ſhould give ſecurity for the payment of a ſum of mo- 


ney,” either in one groſs ſum, or at different ſpecific times, or 


_ annually for life; becauſe, it is ſaid, he cannot tell what kind 
el focurity is meant, whether by band or otherwiſe. (4) 
Ir was awarded, that one party ſhould pay a certain 
ſum to the other, by different payments at ſeveral days, the laſt 
of which payments ſhould be two years after the award, 
and that on the laſt payment, the payee ſhould give a re- 
leaſe of all actions to the day of the date of the releaſe; 
it was much debated, whether the objection of uncertainty 
ſhould prevail againſt this award. The judges who argued ia 
favour of the exception, and who compoſed the majority, (e- 
argued in this way : It is uncertain what the date of the releaſe 
was intended to be; if it be on the day of the laſt payment, the 
award of the releaſe itſelf is void, becauſe many cauſes of action 
may have accrued ſince the time of the ſubmiſſion; and if it 
muſt be left to the election of the party himſelf to give ſuch a 


5 releaſe as will be good, 0 Wha a GW 


{a) Hurſt v. Bambridge. Rol. 1 
Arb. Q. 7. ch Duporty. Wildgooſe, 2Bulfr. 
(6) Cockſon v. Ogle. 23 W. 3. 260. Thynne v. Rigby. Cro. Jac. 314. 
Lutw. 550 | Tipping v. Smith. 2 Str. 1024. 
(e Bedam v. Clerkſon, 1Ld. (e) Coke et Doderidge. 


ſubmiſon, 
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ſubmiſlion, he may elect to give it any dther date, 2s before the 


ſubmiſſion, which would not be ſufficient. —The judge who ar- 


gued in favour of che award (a) .ſaid, it muſt be taken to be 


ſuch a releaſe as would be good, if exprefily awarded, and then 


it muſt be antedared to the time of the ſubmiſſion, and the ante- 


date could deceive nobody. (b)—In ſuch a caſe, the judgment of 


a court would, at this day, probably coincide with the latter : 
opinion. 


Ir that, to which de of uncertainty is made, can 


be aſcertained either by the context of the award, or from the na- 
ture of the thing awarded, or by a manifeſt reference to ſome- 
thing connected with it, the objection ſhall not prevail. ==» 
On a ſubmiſſion by bond, © the condition of which recited . 
— — between the plantiff and the defendant con- 
cerning a piece of ground ſituated ſouth of the plaintiff's houſe, 
adjoining to the river Thames, and uſed as a wharf, and the 


erection of ſeveral piles of boards and ſcaffolds on it, of which 


the plaintiff complained as being a nuiſance to his houſe z. an te 
award was made, adjudging that the defendant ſhould enjoy = | 
piece of ground as a wharf, and that the ſcaffolds ſhould be pulled 
no award,” this being ſet forth by the 


and on the plea of © 
plaintiff, and a breach affigned in the defendant's nut having 


pulled down the piles of boards and ſcaffolds, the defendant de- 


murred to it as wanting certainty, becauſe it did not order by 


whom they ſhould be pulled down]; and it was argued, that it 
did not appear on the face of the award that the land belonged 


to the defendant, ſo that he could go upon it ts pull down hb 


nuiſance without being a treſpaſſor; for it was only ordered, that | 
he ſhould uſe the ground as a wharf, which rather imported that 
it was before diſputed whether it was his property or not; and 


the award, that he ſhould uſe it as 4 whasf, Aid not decide it to 


be his now : it only gave him a liberty of wharfage: and if it 
were admitted to be his ground, yet the plaintiff might abate it 
il it were a nuiſance ; every nniface being abateable by him, 1 : 


4 Houghton, * (by n Hutton, *x Rab, R. en. 
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whom it is ene; and if it were in ſaſt no twifance, yet the 26. 
bieter, by awarding that the plaintiff ſhould pull is down, 
might have enabled him to do it without being a treſpaſſor;z 
and it being left indefinite, whether the plaintiff or defendant 
ſhould pull it down, the awird was void for encertaity, If any 


ene be ready to exclaim that this mode of yeaſoning is too tech- 
mea] and puerile to have ferioufty attnacted the attention of a 
court, let him treat it with more reſpe& when he is told, that it 
is the-reafaning of Lord Chief Juſtice Held. It received, how- 
eur, this anſwer from the other three judges, (a) that the 
ground muſt neceſſarily be conſidered as beionging to the de- 
fendant ; for it could not be ſuppoſed that. the arbitrators would 
haye awarded that he ſhould uſe it as a wharf, if they had not 
gonfidered it to have been his ground, and by decking the 
dering it to he pulled down, they could only mean that it ſhould 
be pulled dawn by him an whoſe ground it was ervfed, The 
eaſe was the ſame az if x dobtor er 2 creditor. ſubmizted: to an 
paid, or that it ſhould be releaſed ; where it was manifeſt that it 
muſt be paid by the debtar, or relcaſed bythe exaditor, And it was 
compared to a caſe which had occurred in the reign. of Edward 
| the fourth ; Cu where the condition of an obligation was, that 
me great bel} of Milden Hall ſhayld he carried to the houle of 
the obligee in N, at the cofts of the men of M, and there weighed 
and melted down ; and the obligee ſhnuld make of it 3 tenvr, 
&c : though it was not faid who ſhould weigh the bell, yet i 
was adjudged that the obligoe, who wes 2 braaier, ſhould wagh 
| it, becauſe it belonged to his occupation; w de it. A wit 
pf exrar, however, was brought on the judgment, whigh wat 
. re nn 
2221 mer gife, has whage there wo ge tm te 


| e ao n . to be done at a ct» 


' (0) e, Mel, Ie 6 Mods 244. But 
3 et 


the ganz, jr ſhoukd he taken 26 dated: from the day of tho „ 


6 W tate a 
&elivery, which might be aſcertained by averment ; and, in this 
<aſe, where the ſcaffolding was ordered to be removed within 
ao date expreſſed, it was held that the time ſhould be reckoned 
from the gth' of October, that being the day on which it was 
averredia the replication to have bean delivered to the parties. 
Ar award, * that one of the parties ſhall aquit the other af « 
bond of aeel. or © thereabaut,” in which they were bound to R 
for payment of 2051. or © thereabout,” is ſuſſiciently certaing 
for being of a bond given to a particular perſon, and with a pe- 
nalty, and for the payment of a ſum nearly aſcertained, it ſhall 
not be prefumed that there are any mare than one which will 
C———— . 
An Sand, © that the one hall ſeal-and deliver a demiſe to the 5 
aches or hi aligns,” . enough, it ſhall be underſtood 
vnn 
; — *thatghe plaintiff all pay: a ies 
ſum on a particular day, and that Bau the deſendant ſhall re-af- 
un the land mortgaged to him by the plaintiff,” is ſuffiniently 
vVertain, though it do not ſay for what torm che reaflignment ſhall 
| be, whother for years, life, or foe; it{ball be underſtood to be for 
the whole intereſt mortgaged. e | 
. Warns the abaition was, of all controveries, reippling a 
voyage, and it was awarded that, one ſhould pay has part of the : 
expences of the voyage, and allow, on account, his pre af 
the loſs which ſhould happen to the ſhip during the Wg this 
wan hakd good, becaule the expotipe 2 the Jabs axight be aleere 
wined by caonien. (d) - rare 
£4 e 
- aſcertained by the attorney's bill. e. S0, that the one ſhall 
pay to the other all ſuch moneys. as he had expended about the 


„ en 
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what was in fact laid out. (a) So, © that the defendant ſhall pay 
as the plaintiff and his attorney, by a bill and oath ſhall make 
appear. (b) | | 
oY 1 ecutars, * | 
the one ſhould pay the teſtator's charges, debes, Sec. in the 
Spiritual Court, as far as his aſſets went,” would be good, be- 
cauſe both the charges and the aſſets might be aſcertained. (c) 

So, it might be ſuppoſed, te an award of a ſum, provided the 
party to whom it is awarded make affidavit of it before a magi- 
ftrate,” might be ſupported ; but an award that he ſhall make ſuch 
an affidavit as the other party ſhall require, is bad for the un- 
certainty of what affidavit he will require. (d) | 

rb a edt dr & bandit ates 
one of the parties ſhall enjoy a houſe far three years and a half, 
and ſhall pay his rent every half year; and that if he fail in pay- 


ment, the award for the enjoyment of the houſe ſhall be void, Ce.) 


So that he ſhall pay the other 10l. on condition that each ſhalt 
acquit the other; ebe - ee eee 
they all acquit one another. ( 

So it may re 
formance of a preceding part; as to pay 121. on two ſeveral days, 
a eee, e eee EEE ETD * 
mediately after. (g) 

AND, where 9 event to-afertain pre- | 
ciſely the thing awarded, it will be ſufficient if that event muſt 
neceſſarily happen; as it the ſubmiſſion be with reſpect to a way 
leading to a houſe, and the award be, that the one ſhall give a bond 
of zool. to the other, payable at.three years end; and in caſe the 
way be taken away, G7 anon ao, 
renn — 


Ped.” 5 68 


(a) nee rie. . (4) Backwilly, Knipe. 3Keb. 293, - 

und M. 2 Vent. 242 | (e) Furſer and Bond v. Prowd, 
'(b) Rous v. oe 1 Keb. 869. Cro. Jac. 423. 

etvid. acc. Linkeld v, Ferne. 3Lev. | / Linfield v. Ferne. 3 Lev. 18. 


is et ante page $8, oo Kockill v. Wetherel. 2 Keb, 
(c) Semb. cont. oy v. Free- 
man. . 508. | T 00 Follet v. Powell. 2 Kad, 670, 


but juſtice, that, if he cannot have the deed itſelf, he ſhould have 
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Ax award in the alternative, that the party ſhall do one thing, 
or another, is not ſubject to the objection for uncertainty; for. . 
when he has done one of the things he has performed the award; 
as if the award be, that he ſhall deliver up to the other party a 
certain deed, or pay him gol. this is ſufficiently certain; and ſuch 
an award in the alternative ſeems to be the beſt mode of com- 
pelling a party to exert himſelf to procure the performance of. 
what is not ſtrictly within his own power; as in the caſe before 
mentioned, if the decd were in the cuſtody or poſſeſſion of another 
over whom he had no controul, the award would be void, if it 
imply ordered that he ſhould deliver up the deed, becauſe it might 
not be in his power to obtain it from the perſon, in whoſe poſſeſſion 
it was: but the alternative of delivering the deed, or paying gol. 
will be a motive for him to uſe his endeavours to have the. deed 
delivered up; and if he cannot, the gol. will be ſome ſort of re- 
compence to the other for the want of it: perhaps, in juſtice, 
the other is intitled to have the deed, and it is withheld from him 
in conſequence of ſome miſconduQ of the firſt; it is therefore 


a ps ee e | 
of it. {a} © | 
Lon Chief Juſtice Coke ene WR OE EP HY 
dom of Chief Baron Manwyood, in adopting this expedient of an 
alternatiye award, to enforce the performance of ſomething, for . 
| which, had it been awarded ſimply, the award, according to ſome 
rules of conſtruction, would have been void. 15 

No objection can be ae 
ö e 
money, though it be in the power of the arbitrator to appoĩnt 
a time for payment, or for doing any collateral act; becauſe the 
award ſhall have a reaſonable conſtruction; the party ſhall have 
| þ reaſonable time to pay the money; a demand within a rea- 
ſoqable time ſhall be ſufficient to entitle the oppolite party 
to recover: n perfectiy immaterial. (b) In 


E Vid. Lee v. Elkins. 22 Mod. | et vid. Philips v. Knightly. Str. 903. 
n, 5386. Lutw. 545. x Barnard, 84. 151. 463. 
(b) PRI» 311. 3 Keb. 92. 8 4 
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his ee the Engliſh law exafly corrcponds wits the 
civil. (a) | 


738 


er avis, is fas a e l u. 
. When Uncertainty mitted to ſupport an award which has an 
may be helped by ax appearance of being uncertain. (bs) Thue, 
Averment in plead- wherever from the nature of the thing, the 
*. award may be aſcertained by a reference 
2 | to ſomething elſe, there an averment will help 
| as Web, © to pay the money expended in a certain ſuit,” an 
2verment © that fo much was expended,” will ſupport it. r 


. So, where the deſeription:of u matter in diſpute, in ast exaily 


| the ſame in the award as it is in the ſubmiſſion, an auerment in 
pleading © that the thing ſo differently deſcribed, is the fame 
thing,” will be ſuffi cient to ſupport the award: thus, here the ſub- 
miſſion was Concerning an incloſure between Barton Down and 
$reb Donn,ent te awnrd purpenes to be of 22.enctefare, be- 
tween the defendant's down and the down of J. 3. it ſcems to have 
den admitted, an averment that the encloſure mentioned in 
the award, was the fame with that mentioned in the ſubmiſſion, 
would have ſupported the award: but for want of ſuch an averment, . 
the plaintiff failed in his action. fd ) 

Por if thirs be 36 means by which the Ging, vacernialy 
awarded, can be reaſonably aſcertained, no averment of the party 
will make it good. Thus, if it be awarded © that the one party 
fhall pay to the other fo much money 2s ſhall in confeience be 
due, ſuch an award cannot be ſupported by an averment, * that 
any particular ſum is due in conſcience.” 2 
buſineſs of the arbitrator to aſcertain the ſum. ſe) i 


* award, 422 "PE phinc for 


0 Solutioni diem poſe ſtatuere ¶ dir 
arbitrum puto: nA. „12. 
detur ſentire. Ff. I. 4. t. 8. ſ. 21. n. 2. 
Era quatreurm autem temporis, niſi de- 
tur quod arbiter juſſerit, committatur | 
videndum eſt. Et, ſi quidem 
| dies adjeftus not fit, Celſus ſcribit, in- | 67 
ſe am modicum tempus : quod 
ubi pretericrit, poeiia ſtatim pet poteſt | 
22 9 
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certaia taſt work, and days work, without fixing a value, can- 
not de aided by an averment, that the work was wortk ſo 
much and no more. ( 8 

. WHERE it does not appeat from the award itſelf, that it was 
made © of and upon the premiſes,” an averment in pleading, 
< that it was,” it is ſaid, will not help it: as where money was 
awarded to be paid by one party to the other, but it was not ſaid, 
on what account, nor was it profeſſed to be made of and upon 
the premiſes: the allegation of the party that it was ſo made, 
was held not ſufficient to ſupport the award in this part. (b) Yet 
it ſeems difficult to conceive a reaſon, why it ſhould not have 
been preſumed to have been made * of and upon the premiſes,” 
rather than otherwiſe. —However, it is laid down in the more an- 
tient reports, as a thing not to be diſputed, that, where the award 
is not referred by the arbitrators to the ſubject in ſubmiſſion, or is 
not any generality comprehending it, the averment of the party 
that it is all one, cannot expound the intent of the arbitrators. (e 
As if the ſubmiſſon be of a manor, and an award be made of aa” - 
| acre, and it does not appear by the award itſcl, that this is parcel 
z 
t is. (d) 
So, nene ee e ods 
Nami ol. 108. but it was not faid for what; Hobart held chat 
this implied nothing, nor could it be helped by werment. Yet 
in the ſame place he fays, that, if an aftion were brought for the 
prefpas, no doubt this award might be pleaded with an averment. 
But why an award ſhould be pleaded in bar of an aftion for the 
However, Hobart adds, © that there was no judgment given in 
this eaſe; for though he himfelf was, and continued at the time 
bead eta 


(2) 6 Brett. 2 Saund. 292. (4 Per Co. Ch. 5 1 

- (4b) Bacon v. Dubarry. 1 Lord | Doderidge, but Houghton doubted: 

Na. 246. 22 Mod. 329, , but Coke ſaid this is Dyer's caſe. 

ce) Dyer 242. TP . 7 | 
. 
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concurred, yet there was ſome varying afterwards, and ſo it hung, 
CD CONNER AONRNEI RITA IL 
As the principal object which parties have in- 
fa. view, when they ſubmit to arbitration, is to pre- 
vent any future litigation on the ſubject of the 
fubmifion, no rule is better founded than that which requires 
that an award ſhould be final. /b) 2 
Ir is on this principle that it has been uniformly held, that an 
award that each party ſhall be nonſuited in the action which he 
has brought againſt the other, is not good, becauſe a nonſuit does 
not bar them from bringing a new action. ſc An award ought 
to have four qualities, ſays Newton; it ought to be a final deter- 
mination; the parties ought to be bound by it for ever; it ought 
to inflit a penalty on him who does not perform it; and it ought 
to be ſuch, that performance may be compelled by the law: an 
award of a nonſuit, continues he, is deficient in all theſe reſpects: 
it is not final, and the party is not perpetually bound by it, be- 
cauſe he may bring another action; and he cannot be compelled 
by the law to be nonſuited. What is meant by the requiſition 
<« that the award ſhould inflict a penalty on him who will not per- 
form it, does not appear very intelligible ; it cannot be ſuppoſed 
that it is meant, that every award ſhould be in the alternative, 
ce do this, or ſuffer a forfeiture on failure of performance,” for 
very few awards are ſo penned: neither can it be ſuppoſed, that 
it is intended that the thing itſelf which is awarded, ſhould con- 
tain any myſtic virtue, which ſhould deter the party from diſo- 
| bedience. The laſt requiſite clearly refers to that diſtinction 
which was antiently taken between an award for money, and an 
| award of any thing © collateral ;*”* the word © collateral” being 
technically uſed to contradiſtinguiſh money from every thing 
elſe: for in thoſe times,. an award for any * collateral” thing 
could not be enforced, unleſs there was a bond for performance; 
nn, there was a bond for en a 


8 Nichols v. I itur. 5 TY 
SGrunnion. (c) 19 H. 6. 36. WS 

by + Non differendarum btium cau- Brooke. 45. fr = 2 
ſa, fed tollendarum ad arbitrum | 


bn 
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an e ede ben drantiahganiied.co ede 
by not doing any other ſpecific thing. Another objection 
is indeed made to an award of a nonſuit, that the party can- 
not be nonſuited without a judgment, and that, therefore, the 
nonſuit is in part the act of the court. But this objection would 
extend to the award of every act, to the accompliſhment of which 
the concurrence of the court, or of a third perſon, is neceſſary; 
yet, in the very fame place where this objection is taken to ch 
award of a nonſuit, it is laid down that an award * that one ? 
parties ſhall levy a fine is good, though a fine cannot be 
without the act of the court. (a) The only well founded objet 
tion, therefore, 3 
| uit, is this, that it is not final, becauſe it does not bar the party 
from bringing another action. Had the queſtion, indeed, re- 

——— it might have been ſaid, in analogy to the 
conſtruction put on other caſes, that he, who ſuffered a nonſuit, 
| ee, ee eee action, nominally performed the 
award, but in ſubſtance was guilty of a breach: however the word 
© nonſuit” ſeems to be ſo peculiarly appropriated to expreſs one 
particular idea, that its meaning cannot be ſo far extended, as to 
imply a breach of ſuch an award, in bringing another action: for 
<« that an award of a nonſuit is not final,“ has been uniformly held 
from the time of the year books, to the preſent day. (b) 

Ir was formerly doubted, whether an award © of a diſcontinu- 
ance of an action, was not equally liable to the objection of not 
being final, as that of a nonſuit, becauſe the party is not bound 
by a diſcontinuance from bringing another action. Cc It was 
ſoon, however, diſtinguiſhed from the caſe of the nonſuit, by ob- 
ſerving that the diſcontinuance was altogether the act of the party, 
namely, the making default and not proſecuting his action; how 
| little this diſtinction affects the queſtion, may be conceived, by 
what has been obſerved a little above. — However, Rolle tells us 
that, © if it be awarded, that each ſhall diſcontinue the actions 
2 the other,” * good: but „ 


{a} 5H. 7. 22. Fhbt. 52. b. 6 Mod. 232. 1 Barnard. K. B. 463. 
(b) Vid. the places before cited, and | c Vid. the places aboye cited. 
Rol. Arb. T. 25. 16. 17. F. 9. 7 , TR, 


ſeems 


rye THE AWARD OF UMPIRAOCE, 5 
ns not to be founded on the principle ef fach an wurd being 
fanal; for he immediately adds: & but it is otherwiſe, when one 
is ordered to diſcontinue, and the other to give a releaſe, beranſe 
thin the parties have not an equal advantaye.” {a} But in another 
place, it is mentioned as a thing decided, chat an award to con- 
tinue or diſcontinue a ſuit” is good, becauſe it is in the power of 
the party to do it or not: {b) and now it ſeems to be taken for 
granted, that no objection can be taken to ſuck an award. Fc 
An award, © that the party ſhall enter a rrtrarm in a ſeit which 
| he has depending, is clearly final, becauſe, after a retraxit, the 
Fi cance — bring — 3 * — 
cauſe. ( ih 
Ax award, — ſhall ceaſe,” is final: it ſhall be taken 
as if it had been faid that all ſuits ſhall ceaſe for ever; no new ſuĩt 
| cauſe theſe may be pleaded in abatement to the others; nor can 
theſe be proſecuted becauſe of the award; chat operates as a re. 
leaſe, and conſequently extinguithes the right; for if a man re- 
leaſe his action, and have no other remedy for his right but the 
ation, that diſcharges the right; in the fame manner determin- 
ing the ſeit, determines the right of the thing, becauſe he has no 
other remedy but by fuit, and therefore the award is final. e) 

So, an award, * that a bill in Chancery thalt be difiifle#® is | 
final: it ſhall be taken to mean, d the faie hall ceaſe for 
ever ;” that alone being a fabſtantial difmiſfion. / 

$0, “that what is awarded on one fide, fhall be in full of a 
debts and demands on the other,” will aid the award, fo far as what 


See a d ee ie bt ones d the; for the Word 


«+ demands” extends to every thing which the one has a right to 
demand or exact from the other at the time of the ſubmiffion. g 
Au award, * rs e d oxime. an 


) Dict. x Rol. Rep. 362. cites | te) Squire v. Greville. 6 Mott. 33 
29 N. 6. 36, LA. Nm. g6t, G. 1 Salk. 54. 
(b) Per G. Croke, in the caſe of | vid. Tipping v. Smith. 2 Str. 1024s 
Gray. Godbolt. 276. which ſeems contra. 
c Vid. 1 Barnardiſton. 463. # O07 Kni ht v. Burton. 6 ** 
(u) 5 H. 7. 22. Fhbt. gz. b. 232. 1 75. 
Brooke Arb. 31. Rol. Arb. F. 7. () 1d. 


* 
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i e is good. (a) But it is aid that an 
award © that each party hall bear his own expences in ſuits de- 
pending between them,” though not liable to the cbjection of 

not being matual, .is bad for want of being final, without the 
addition © that the ſuits ſhould ceaſe.” h Now, however, it is 


arbitrators that the. fits ſhould ceaſe. And this opinion is fup- 
ported by the judgment in the following caſe. To an action of 
treſpakk, and falſe impriſonment, the defendant pleaded an award 
which run in theſe wards, © Whereas there has been a ſuit a 
law between the parties, that has run to 8 great expence on both 
ſides; and it being left to ma to make an end of it, I determine 
that they ſhall each of them pay their own charges at law; and 
that the defendant pay the plaintiff five ſhillings, for his making 
the firſt breach in the law. The court were unanimouſly af 
apinian, that this was a fair and reaſonable award, and that it muſt 
neceſſarily be: preſumed the ſuits were to ceaſe, and the five 
ſhillings $6 be paid by . 
cCharge. (ce) 

Bu the civil law, if the nebieaor declared that the -f 
owed nothing to the other,” though he did not prohibit the latter 
to ſue, yet, if he did, notwithſtanding, ſue, be forfeited the penalty 
of his fubmuſion. (d And with us, at this day, if there have 
though the arbitrator take no notice of the coſts, yet if he award 
mutual releaſes, it ſhall be preſumed that he meant each ſhould 
pay his own eofts, (e. And witheut ſuch releaſes the fame pre- 
ſumption would very probably *e ate © Geer wenn no other 
objettion to the ard. 
rr 
other, it was awarded, © that the obligee ſhould not proſecute, 
292 


ITY I ray, Co. Jac. f i Sela non vets bn n 
Farmer v. Durant. 587. quid petiiſſet, videri contra arbitri 
(c) 1 Bur. 274%. Hawkins v. Col - Sententiam ſeciſſo. Ff. 1.4. t. d. ſ. 2. 
| vid. ante page 113. 1 
(d) Si Arbiter pronunciaſſet, Ni- (ec) Dic. per Buller J. Hil. 2792. 
hil videri Titium debere Scio ;” tameth tametii | | A 
bond; 
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bond; this was held to be ſufficiently final; it was objefted, in- 
deed, that the award did not extinguiſh the duty, by merely or- 
dering that he ſhould not fue; it was however anſwered that this 
mould be taken according to the Neck of the 3 
| . 

: Ir the award be as final as the nature of the thing will admit, 
, wh is ſufficient. - Marſhall, at the inſtigation of Knightly, 
brought a qui tam action againſt Philipps, on behalf of himſelf - 
nnd the poor of a pariſh: Philipps, for himſelf, and Knightly, on 
| behalf of Marſhall, ſubmitted, by bond, all matters in difference 
| between the parties, to arbitration. It was awarded, that Knightly 
ſhould execute a covenant to indemnify Philipps againſt all coſts, 
damages, and expences which might happen by means of any 
further proceedings in the qui tam action: an action on the 
ſubmiſſion bond being brought, and after © no award pleaded 
dy the defendant, this award being ſet forth in the replication, 
one objection was taken to it, as not being final, not putting an 
end to · the ſuit, but only giving a new action of covenant; it 
was indeed allowed, by the judge, (h) who ſupported this ob- 
jection, that if a bond had been awarded to the plaintiff, to in- 
-demnify him in the fuit depending, that would have been good; 
for there the arbitrators would have aſcertained the penalty, as 
the conſequence of his not performing the award : and though, 


dy executing this bond, he had ſatisfied the arbitration bond, and 


the plaintiffs remedy was of courſe gone upon that, yet there 
ſubſiſted as effectual a remedy on the bond awarded to be exe- 
cuted, as there was upon the other. But, in the preſent caſe, 
by the execution of the deed {Ecovenant, the plaintiff's remedy 
on the arbitration bond was gone, and there was only a remedy 
on the covenant left in its ſtead, which was a ſatisfaction in da- 
mages to be aſcertained by a jury. But the other judges thought 
that the award was ſufficiently final, and that at any rate, it was 
not competent to the defendant to make this objection ; the 
arbitrators had in this caſe done every thing they poſſibly could 
do to render their award final ; they could not have awarded 
that Marſhall ſhould diſcontinue the ſuit, which he had brought 

7 


(a Milwood v. Stokes. Rol. Arb. O. 3. (b) Page J. 
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on behalf of himſelf and the poor of the pariſh, for that would 
5 have been to diveſt an intereſt out of the poor which was veſted 
in them by the commencement of the action: and there was 
no difference between the award to execute a bond or to execute 
| a covenant, the remedy was by action in both caſes. Ca) 
I,x the award be of a thing to be done at a future day, it is 
final, if it muſt then be abſolutely done, as if it be to pay money 
at three ſeveral days to come. CU So, to give a note or a bond, 
for the payment of money at a ſuture day. (c)—But if it de- 
pend on a condition whether it muſt be executed or not, then it 
is not final; as if it be, that money ſhall be refunded if it ap- 

pear afterwards that the party was not intitled to retain it. (4) 
Ir was awarded, © that if one of the parties ſhould; within four 
months after the date of the award, make out, that two tons 
f freight were diſcharged by tim at 16], per ton; and that if 

the other, within ten days, ſhould make oath, that he received 
the two tons of frieght at 10l. per ton, and not more, then that 
the firſt ſhall pay him 121. more than was awarded to him 


THE AWARD OR UMPIRAGE. 


in the former part of the award, being the difference on two 


tons at 16l. and 1ol. per ton.” The inclination of the court 
ſeemed to be to conſider this award as void, becauſe it was not 
final at the time of making it. , 

Tur ſame opinion was held, where it was awarded that the 
one ſhould pay ſo much money to the other, and the latter ſhould 
_ give him a releaſe, provided that, if the firſt ſhould be diſcharged 
of any arrears due to ſoldiers by an act of indemnity, then the 
award ſhould be void. (% So, an award, © that, if the plain- 
riff, on account, prove certain articles againſt the defendant, 


(a) Philips v. Knightly. Str. 02. 


the preſent Aion was to pay * 
« Barnard. 84. 151, 387, 457, 463. 


ſum of money. 


book, it ſeems the gui tam had been 


Fitzg. 54, 268, 270, but in the latter 


brought by the plaintiff in the preſent 
action, and that it was he who was 


awarded to covenant to indemnify, 
in retuen for which the defendant in 


L 


(b) Per Dodderidge. Palm. 10. 

(c) Booth v. Garnett. 2 Str. 1082. 

(d) Palm. 110. 

(e) Dighton v. Whiting. MW. 3. 
Lutw. 81. po 

(f) Kinge v. Fines. 


- 


2 Sid. 59. 


then 
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\ then he ſhall pay ſo much as „ damnified here 
by,“ is not final. (a) 
So, alſo, © that if the defendant make out, upon oath before 
a judge, any diſburſements made on account of the plaintiff, 
that the plaintiff ſhall *pay them ; but in caſe the defendant do 
not prove theſe matters within a certain time limited, then the 
parties ſhall give general releaſes ;” (b)—this is not final. 
WuxEE the firſt part of an award is final, and a proviſo is 
afterwards added, giving a power to either of the parties to ren- 
der it void, by an act to be done within a limited time after that 
appointed for the performance of that which makes it final, the 
_ proviſo is repugnant to the former, and will be rejected. —Thus, 
if it be awarded, that each of the parties ſhall, within four 
days after the award, releaſe to the other, all actions, ſuits, and 
demands, before the date of the ſubmiſſion bond, with a proviſo, 
that if either of the parties ſhall be diſcontented with the award, 
or any part of it, then, if within twenty days after the day for 
making the releaſes, the party thinking himſelf aggrieved ſhall 
pay 105. to the other, the award ſhall be void, and either of 
them be at liberty againſt the other as before the award :” 
this proviſo being repugnant to that which was to be executed 
before, ſhall be rejected, and the former part of it ſhall be valid; 
for every award ought to be reaſonable and indifferent between 
the parties, and one part of it not repugnant to the other; 
but here it would be contrary to theſe principles to conſider the 
award as totally void, and to ſet the parties at liberty, the one 
againſt the other, when they had made mutual releaſes; or to 
permit the one, when the other had releaſed, to diſſolve the 
award, by means of the proviſo.— And it would be abſurd to 
conſider the ſubmiſſion-bond as forfeited, as it muſt be, by not 
making the releaſe within the four days, and afterwards to con- 
fider it as becoming not forfeited, by the diſſolution of the award, . 
in conſequence of the proviſo, ce, 
Bur where the proviſo is not merely repugnant to the other 


fa) Selby v. Ruſſel, Comb, 456. | ce) Dic. arg. by the court in 
{6) Id, ibid, Sherry v. Richardſon. Poph. 15, 16, 


part 
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part of the award, but ſo connected with it, that, on the con- 
ſtruction of the whole, che award is not final, there the whole 
award is yoid. As if in the laſt caſe the proviſo had been, © that 
either of the parties might render the award void, by paying the 
108. within the four days limited for the making of the releaſes; 
for here the award is not final, it being left to the parties to de- 
termine whether it ſhall be ſo or not.—So, if the proviſo had 
been, © that within twenty days after the award made, it might 
be defeated on the payment of 108.“ for here the 10s. might have 
been paid within the four days as well as at any ſubſequent time 
within the twenty, and the party not bound to make the re- 
leaſes, becauſe, before the expiration of the time within which 


| they were to be made, that would have been done which the ar- 


bitrator intended ſhould render the award void; and therefore the 
award not being final at the time when it was made cannot hed 


Aupported. (a) 


Tux laſt rule to be obſerved in che · conſti- 
tution of an award is, that it ſhall be mutual; The Award mu 
that it ſhall not give an advantage to one par- be mutual. 
ty, without an equivalent to the other. This 
rule ſeems to have ariſen from an idea of juſtice miſapplied : un- 
derſtood in the general ſenſe which the words of it convey, it 
ſuppoſes, that it is impoſſible for two parties, who ſubmit to 
arbitration, not to have committed mutual injuries ; and that 
it is equally impoſſible for a man to make a groundleſs complaint 
againſt his neighbour : ſome of the ancient caſes ſhew, that the 
Judges adopted the rule to this extent. 

by wwe hath dies io. rt of if wat 
Ge chic award, that the one ſhall make amends to the. 
other, but award nothing that he ſhall do to him again,” this, fay 
the judges, is a void award; for all is for the one party, and 
nothing for the other. Here they ſuppoſe it impoſſible for the 
injuries not to have been mutual. 

Ir it be awarded, it is ſaid, « that one ſkall go quit of all ac- 
tions had by the other againſt him, and nothing be faid of the 
actions which the other has againſt him,“ this is void. If the 
Lz defendant 
a. Id. ibid. | 
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defendant plead, © that the plaintiff and he ſubmitted all com- 
plaints between them to arbitrators, who awarded, © that the 
defendant ſhould go quit of all actions and complaints had by 
the plaintiff agajnſt him, without ſaying any thing of the ac- 
tions and complaints which the deſendant had againſt him,” the 
plea is bad,” becauſe, adds the court, the one ſhquld be diſcharged 
of all actions, and the other would receiye nothing in ſatisfac- 

tion: here they would not preſume that the defendant: had no 
adtion or complaint againſt the plaintiff, nor that the complaint 
of the latter againſt the former was, in Nt opinion of the arbi - 
trator, without foundation. 

THEy do, however, admit, that if it he expreſſed. dy the 
award, that the injuries were mutual, and equal, and that there - 
fore nothing is given on either ſide, this will be good.— Thus, 
if the award recite that the plaintiff had committed a treſpaſs 


Aa againſt the defendant, and that the defendant had committed a 


treſpaſs againſt the plaintiff, and for that reaſon order, © that the 
one ſhall be quit againſt the other, and the other againſt him: ” this 
they ſay is a good award, becauſe it is mutual. (a) H 
THe principal requiſite, however, to form that mutuality, 
about which ſo much is ſaid in all the caſes uſually claſſed under 
this rule, is nothing more than that the thing awarded to be done, 
ſhould be a final diſcharge of all future claim by the party in 
whoſe favour the award js made, againſt the other for the cauſe 
ſubmitted ; and therefore the preſent rule amounts to nothing 
more than a different form of expreſſion of the caſe, which re- 
quires that an award ſhould be final. Thus, in the ſame places 
where it is required that an award ſhould be mutual, it is held, 
that an award, © that 'one party ſhall pay to the ather a certain 
ſum of money, in conſideration of a debt ling due,” is good: and 
the reaſon given is, that the party paying the money ſhall be 
diſcharged of the debt, which is a ſufficient reciprocity to ſup- 
port the award. (b) | 
Tux moſt frequent complaint againſt awards for the want of 
mutuality, is that when ſomething is awarded on one hides 


a) 7 H. 6. 41. 21 H. 6. 9. 22 H. 6. 39. Br. Arbit. pl. 3 


60 8 Co. 38. a. Rol. Arb. K. 5. 
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there is no releaſe awarded to the other in return; for it is uni- 
formly held, that a releaſe would render the award mutual: but. 
the releaſe muſt operate to the benefit of the principal in the 
fubmiſſion, and not be confined- to his attorney, who. ſubmits 
for him; at leaſt this is the concluſion to be drawn from a caſe, 
ney; on behalf of his client, ſubmitted by bond to perform an 
award: it was awarded that the attorney ſhould pay to the other. 
party $451. and that the attorney and the other party ſhould 
give mutual releaſes, namely, that the other party ſhould ſign a 
releaſe: to the uſe of the attorney, and the attorney to the 
other party: this was held to be an award only on one fide ; 
the attorney, it was ſaid, ſubmitted on behalf of his client, and 
nothing was awarded to his client, the releaſe not being expreſsly 
awarded to the uſe of the latter, but to that of the attorney : and. 
then the award being only that the attorney ſhould pay the mo- 
ney, without ſaying on what account, it is. not good without 
| the releaſes; but it was admitted, that if the releaſe had been to 
the uſe of the client inſtead of the attorney, the award, would 
have been mutual, and therefore good. (a) The place of the 
releaſe, however, may frequently be ſupplied, by words from 
which it muſt reaſonably be concluded that the arbitrator meant 

the party, againſt whom the award is made, ſhould be diſcharged 
on performance of it. Thus, in the caſe preceding, it was ad- 
mitted in argument, that if the money had been awarded to be 
paid by the attorney, © in ſatisfaction of all accounts, or. for 
all money due from the client; or if the award had purported 
to be. made, of and upon the premiſes; the award would, in 
any of theſe caſes, been good without the releaſes, becauſe then 
the payment of the money eee. 

charge to the client. | 

So, it has been admitted that « that all hits 
ceaſe was equivalent to an award of a releaſe. (BJ 7% | 

So, that all © controverſies” ſhall ceaſe, and that the one ſhall 
pay rod. to the other, although the other have nothing given to | 


(a) Bacon v. Dubarry. comb. 439. (b) Strangford v. Omen. 2 Mod. 
1 Ld. Raym. 9. | 4 


L 3 1 
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kim] ren Go ben nen he had committed the greater 
treſpaſs. (a) 


AN award was made Sela 1 
ſhould pay to the other ol. at a certain day, and that the parties 
aforeſaid ſhall continue in love and Friendſhip as formerly; it was 
held to be an award on both ſides, and that it ſhould be intended, 

in ſatisfaction of all matters between the parties, more eſpecially 
as it was ſaid, that the parties ſhould be friends as formerly. (I 

I Ip two ſubmit ee 
made © of and upon the premiſes, in manner and form following, 

that is to ſay, that the one ſhall pay 4ol. to the other; it is 
faid, this is a good award on both ſides, for being made con- 
cerning the premiſes, it cannot be intended to have been made, 
but in ſatisfaction of all matters within the ſubmiſſion, and can- 
not be taken to have been for any other cauſe. (c. But about the 
ſame time, it is faid, that, where an award was made © of and 
upon the premiſes, in manner and form following, namely, that 
the one ſhall depart from his houſe, and remove his hay, and pay 
to the other zl. this was an award only on one fide, becauſe it 
was not made of the premiſes generally, but in manner and form 
following. Cd. Yet this is exactly in the fame terms as the in- 
troduction of the award in the caſe immediately preceding. 

As an award © that money ſhall be paid in ſatisfaction, is 
good, fo other words may ſometimes have the ſame effect; thus, 
it is a good award © that the one ſhall pay 1ol. to the other for 
a treſpaſs ;** the word «for ” implies that it is to be in ſatisſac- 
tion of the treſpaſs.” (e Or © to pay ſo much for arrears of 
oY” OI 2 Re 0 COOI43 08 erm, 


(a) Cole's caſe 8 Jac. Rol. Arb. 


K. 10. S. P. Harris v. Knipe. 13. 


and 14 Car. 2. 1 Lev. 58 
% Raymond v. * and on 


the ſame award Popley v. Popley in 


the ſame term. T. 8 Car. on de- 
murrer in debt on the bond, and a 
breach aſſigned in non-payment. Rol. 
Arb. K. 22. vid. etiam Id. O. x. 2. 


7 Mawe Same] | 
I. 7 Rol. Arb. F. x Rol. Rep. 


(d) M. 13 Jac. ente 
win. Rol. Arb. K. 11. Brownl. 
58. 8. C. Hob: 49. in which laſt 
place it is ſaid that no judgment was 
given. 

e Ormlade v. Coke. Cro. Jac. 


| 354- OO Wan 6p. 


1 266. 


"oy 
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the party diſcharged by payment. (a) 80, © for having made 
the firſt breach in the law,” implies that the ſum awarded ſhall 
be taken in ſatisfaction. (b) Yet, where the ſubmiſſion was of 
all ſuits depending between the plaintiff and defendant in the 
Spiritual Court © for tythes; and it was awarded, that the de- 
fendant ſhould pay 408. to the plaintiff “ for the tythes, on fuch a 
day; it was held, that this award was not mutual, becauſe nothing 
was awarded for the advantage of the defendant, as that he 
ſhould be free ſuits, or ſomething equivalent : it may be ob- 
ſerved, however, that the award, being of 40s. © for the tythes, 
it muſt neceſſarily be implied, that the 40s. were intended to be 
in ſatisfaction. (c) | 

Ax award recited that there had boca conſiderable dealings 
between the plaintiff and the defendant, that the plaintiff had 
paid to the defendant all his demands, and that gol. were due to 
the plaintiff, and then ordered that the defendant ſhould pay to the 
plaintiff the 4ol. It was held, that the recital of the dealings be- 
tween the parties, and of the payment by the plaintiff of all that 
was due on his part, implied that the payment of the 4ol. by the 
defendant was intended to be in full ſatisfaction of the debt. 7d) 

Ir was awarded that the defendant ſhould pay to the plaintiffs 
15]. on or before a certain day, which the arbitrators adjudged 
to them for the coſts and damages they had ſuſtained by reaſon of 
a ſuit commenced againſt them without cauſe by the defendant, 
and that all ſuits and differences ſhould ceaſe which were be- 
tween the parties before the date of the ſubmiſſion bond: it was 
objected that the award was not mutual, becauſe it was no be- 
neſit to the defendant to ſtay his own ſuit and pay 15. coſts; 
but the objection was conſidered to be without foundation; as 
indeed nothing but the groſſeſt miſconception of the real mean- 
ing of the rule, which requires awards to be mutual, could have 
: given iſe to ſuch an objection. (ea 
In the more. ancient reports, however, the rule ſeems to have 
(a) Hopyer v. Hackett. 1 Lev. } (4) Nhott v. Cheval. Lutw. 541. 
132. | | 
% x Bur, 97. = | Plater ©, eg 
(c) Colſtop v. Harris. 5 | 


L 4 been 
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been ſo underſtood, that either the thing which was awarded muſt 
of itſelf imply a diſcharge to the party againſt whom the award 
was made, or ſome poſitive terms muſt have been added which 
ſhewed the. arbitrator's intention that a diſcharge ſhould be 
the conſequence z (a) for otherwiſe, it was thought, it could not 
be known for what cauſe the thing awarded was to be done, and 
therefore nothing could be preſumed to be diſcharged by it. 

Ir it had been awarded that the obligor, in a ſingle (b) bond, 
ſhould pay the debt, if it was not added that he ſhould thereupon 
be diſcharged, the award was held not binding for want of mu- 
tuality, becauſe the payment of the money due by a ſingle 
bond could not be pleaded to an action on the bond, without a 
releaſe. (c) But this reaſon, nee TIE RE HE CEE 
of the law, (4) has no longer any weight. 

Ix it appeared, however, by the general . 


chat the thing awarded to be done on one ſide, was intended as 


a recompence for injuries ſuſtained by the other, that was con- 


ſidered as rendering the award 2 mutual, without r 


words of diſcharge. 
A award dh te den 6s dene bas of of 65- 
ferences between the parties; reciting alſo, that theſe differences 


being underſtood by the arbitrators, who were ſatisfied that 
certain allegations, made in a bill exhibited by the plaintiff in the 
Star-chamber againſt the defendant, were for the moſt part 


known to the latter to be true, namely, That the defendant 


had taken of the plaintiff 40s. for a ſuperſedeas to reverſe an 


outlawry againſt the plaintiff, but had not reverſed it; that he 
had taken of the plaintiff 20s. more as a fee pretended to be due 
to him on an execution for 261. ſued againſt the plaintiff ; nei- 
ther the defendant, who was then under-ſheriff of Dorſet, nor any 


one for him, having ever enforced the execution ; that the plain- 


tiff had been impriſoned, by means of the defendant, by one J. S. 
who had arreſted him 2 warrant direQted to him, 


(a) May v. Samuel. Rol. Arb. life abs that » fingle bond 
F. 3. Kirby v. Pigot. 25 Car, 2, | means a bond without a penalty. 
3 Keb. 190. ce) Hob. 49 Brownl. 58. 

(b) It may not be altogether uſe- | (4) 4 Ann. c. 16. . 12. 


and 
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and that the plaintiff had been compelled by J. S. to pay 20s. 


for this unjuſt arreſt, before he was permitted to go at large: 


reciting further, that the plaintiff was an honeſt man and of good 


reputation, and a tradeſman, having a wife and fix children, 


and that by reaſon of the circumſtances before recited he had ſuſ- 
tained great damage, ſcandal and diſcredit: ordered the defendant 
to pay to the plaintiff 5ool. by different payments, on certain ſpe- 
_ cific days.—It was objected to this award, that it was not mu- 
tual, becauſe the 5ool. were not awarded to be paid in ſatisfac- 
tion for the wrongs recited, nor in conſideration of them, nor 
for them, nor were there any words which implied a diſcharge 
to the defendant : but the court held the award good, and that the 
payment of the 5ool. 0 
ſatisfaction for the wrongs. (a). 

Ax it may, now, be ſafely laid down, arte lwanranibc]- 
ſary that the award itſelf ſhould expreſs that a ſum awarded to 
be paid, or an act to be done in favour of one of the parties ſhall 
be in ſatisfaction; or that it ſhould contain any equivalent terms: 
a diſcharge to the other muſt neceſſarily be preſumed from the 
payment of the ſum or the performance of the act. Thus, the 
defendant having pleaded to an action of treſpaſs, that the plain- 
tiſt and he had ſubmitted the treſpaſs aforeſaid to arbitrators, 


who had awarded that the defendant ſhould pay to the plaintiff 
7l. on a certain day, and alſo two thirds of fuch coſts as he had 


after an imparlance: this was held to be good, though no re- 
| leaſes were awarded, nor any words of ſatisfaction were uſed. Cl) 
It ſeems indeed a little extraordinary that the plaintiff, in whoſe 
favour the award was made, ſhould have objected to it, for ſo 
ſingular a reaſon as that the money to be paid to him by the de- 
fendant was not awarded to be in ſatisfaction or diſcharge of any 
thing, and that nothing was awarded to be done to the de- 


ca) 16 Car. B. R. Burbidge v. q a clear defeR in the manner of plead- 


Raymond in a writ of error on a ing, though they thought the award 
judgment in C. B. where it had been | good. —Rol. Arb. K. 17. | 
adjudged a void award on demurrer. | // Tomlinſon v. Ariſkin. Comyns 
But B. R. affirmed the — for 328. 


fendant 
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fendant or for his benefit : the objection can be reconciled to 


common ſenſe on no other principle, than a ſupppoſition that 
| had the plaintiff ſued on the award, the defendant might have 
objefted to it for the reaſons now aſſigned by the plaintiff. 


To an action on a bond conditioned for the performance of 


an award, the defendant pleaded that no award was made : the 
plaintiff in his replication ſet forth an award, © that the defendant 


ſhould pay to the plaintiff 121. on a particular day, and take 


away his mare and colt from the plaintiff's within a week: 


ſumed, that the poſſeſſion which by the award the plaintiff ap- 
peared to have of the mare and colt was legal, as by diſtreſs for 
damage feaſant, by bailment, or other means by which the plain- 
tiff might have juſtified the detention. (a 
Tus two caſes ſeem fully to juſtify the obſervation which 
. precedes them. The firſt is indeed the caſe of a 


parol or in writing : the condition of the bond enabled the ar- 
bitrator to make his award in either way, and the replication 


time limited, but does. not alledge in what manner : there ſeems, 
however, to be no good reaſon for making any diſtinction, in this 
reſpect, between an award by parol, and one in writing. 


award; but there are many caſes in which, though the award, in 
particular parts, be void, becauſe theſe are not conformable to 
ſome one or other of theſe rules, yet it is good for the remain- 
der. And there are alſo a great many caſes in which the cir- 
cumftance of its being void for part, renders it void for the 
whole: but in order to conſider this part of the ſubject with ad- 


vantage, it ſeems proper to collect what is to be found in the 


books with reſpect to the.conſtruction of awards. 
In former times, the courts confilered | 

How Aar fhall awards, with reſpect to their conſtruction, 
=_ ” _— in a very different manner from that in which 
they * deeds and wills: the latter, 

| they 


(a) Cooper v. Hirſt. Lutv. 539. 


this was held to be a mutual award, becauſe it ſhould be pre- 


only ſtates that he made and publiſhed his award within the 


Alx the preceding rules apply only to particular parts of an 


2 anc BST & 
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they held, sbb ee ane e d tn inves of the 
parties, and the meaning of the words to be collected from the 
whole of the inſtrument put together; but an award they con- 
ſidered to be in the nature of a judgment, which ought to be 
plain and correct, and that therefore there ought to be no ne- 
ceſſity to collect the meaning of the arbitrators ; for that ſuch a 
collection would not be their judgment, but the conjecture of 
. een | 

Tun adherence of the courts to this rule was in many inſtances 
ſo rigorous and ſtrict, that the power of referring diſputes to 
arbitration, inſtead of being a benefit to the parties, often well 
merited that reflection which a learned judge once made with 
reſpect to references at ai prius, — ONFINE NS - 
to ariſe from them. 

In thoſe times, even a miſtake in the recital of a day mentioned 
in the former part of an award, was thought ſufficient to render 
the award void, though it would otherwiſe have been good. 

Thus where, on a ſubmiſſion of the title of copyhold land, the 
arbitrator, after awarding the payment of a ſmall ſum of money 
by one of the parties, on the © twenty” firſt day of May, or- 
dered the other to releaſe to him on the aforeſaid firſt day, omit- 
ting the word © twenty, all his right to the copyhold land, and 
that three years after he ſhould make further aflurance : the award 
| was held to be void, on account of the omiflion of the word 
& twenty,” becauſe. there being no ſuch day before mentioned 
as the firſt of May, there was no day from which the three years 
could be calculated, and conſequently no further aſſurance could 
be made. {b) The court thought they were not at liberty either 
to ſupply the word twenty, which would have given effect 
to the intention of the arbitratot, or to reject the word © afore-. 
ſaid,“ which, though a mine would 
have made the award completely certain. 

TowaRDs the end of the reign of James the firſt, however, 
the judges laid down more liberal rules to he obſerved in the 
conſtruction of awards; holding, that they ſhould be interpreted, 


(a) n 92. Yelv. 98. Arb. K. 15. Q. 6. Cro. Jac. 249. 
(6) Markham v. Jennings. Rol. E 97. 98. 
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as deeds, according to the intention of the arbitrators ; that they 


ſhould be conſidered, with the ſame favour as the © arbitrium 


bont viri,” in the civil law; that therefore they ſhould not be 
taken ſtrictly, but liberally, according to the intent of the par- 
ties ſubmitting, and according to the power given to the arbi- 


trators : that © all actions mentioned in the award ſhould be 
taken to mean © all actions over which the arbitrators have 
power by the ſubmiſſion ;”* and that if there were any contradic- 


tion in the words of an award, ſo that the one part could not 
ſtand conſiſtently with the other, the firſt part ſhould ſtand, and 


the latter be rejected: but that if the latter were only an expla- 


nation of the former, both parts ſhould ſtand. (a). 

So, it was held, that if an award were made generally in ſa- 
tis faction of all controverſies without any limitation, this ſhould 
be conſtrued to extend only to ſuch controverſies as are within 
the ſubmiſſion. (b) | 


_ Ir, by manifeſt implication, that appear, which, if poſitively 


expreſſed, 3 „ 


port it. 


Tus an wes of eee 3 


and it was awarded, © that the one ſhould pay to the other 10l. 
en a particular day, and that the other, on the receipt of the 10l. 


ſhould give to the firſt a general releaſe.” It was objected, that 


if he to whom the rol. were to be paid refuſed to receive it, he 


was not bound to give the releaſe, and the award, for that rea- 


| fon, was only on one fide, and therefore void; but the objection 


was overruled, and the award held to be good; becauſe, when 


it ĩs awarded that the one ſhall pay 10l. to the other, it is, by ne- 
ceſſary implication, awarded that the other ſhall receive it: in 


the fame manner as if it had been awarded that the payment 
ſhould be in ſatisfaction of all controverſies between them, in 
which caſe it muſt have been implied that the other ſhould re- 
ceive it in ſatisfaction: in the preſent times it will appear ſtrange 


that there ſhould have nen neceſſity 1 a 


(a) Dict. 3 Palm. 108, 12 66, 67. | 
(6) Brown's caſe, cited — 9. 
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court in this caſe, but in the reign of Charles the firſt, the mat- 
ter was ſo far from being clear, that the unſucceſsful party not 
being ſatisfied with the judgment of the court below, appealed 
to parliament in a writ of error, where the Judgment was con- 
firmed by the opinion of all the judges. (a) 

AN award © that the one ſhall keep and enjoy the goods in 
diſpute, paying ſo much money to the other,” muſt be con- 
ſtrued in the ſame manner as if it had been expreſſed impera- 
tively, © that he ſhould pay.” (6) uy 

IT was awarded “ that the defendant ſhould pay 10l. to the 


plaintiff, and fetch away his mare and colt;“ it was objected, 


that it was not awarded that the plaintiff ſhould deliver the mare 

and colt: it was adjudged, that that muſt merely be im- 
plied. (c) 

Wing it might reaſonably be ſuppoſed, that, where the award 


& that the plaintiff, for work done, ſhould accept a bill 


of of fl from the defendant, of the eighth part of a ſhip,” there 
| could have been no harm in implying that the defendant ſhould 
give the bill of ſale: in common language, a man can not 


accept a thing, which it is not in his option to have, and it could 


not be in his option to have it, unleſs the other was bound to 
give it. (d) 


Oy the ſame principle, it would ſeem that an award, that 


the plaintiffs ſhould pay 3ol. to the defendant, and that they. 
ſhould receive their goods left by the defendant in the hands of 


a third perſon for their uſe, were good, and that the defendant 
ſhould be bound to procure the delivery of the goods. Ce) 
Ir was awarded © that the defendant ſhould enjoy a houſe of 


which the plaintiff was leſlee for years, during the term, paying 
to the plaintiff 208. yearly :” this was conſtrued not to be merely 


a condition annexed to the award of the defendant's enjoyment 


of the houſe, but it was conſidered to be a part of the award it- 


(a) M. 22 Car. B. R. Linnen v. | 333 
Williamſon. Rol. Arb. K. 16. (4d) Dis aliter viſum. Clapcott v. 
cited 6 Mod. 35. es Ld- Raym. 965. Davy. 1 Ld. Raym. 612. 

{b) Stiles v. Triſte. 1 Sid. 54. {e) But ſemb. contr. Dighton v. 

{c} Hooper v. Hirſt. Lutw. 539, | Whiting, Lutw. 31. 
citod x Ld. Raym. 612. | OS. 
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ſelf, that being evidently the intention of the arbitrators: and it 
was held, that an action of debt on the bond, would lie for the 
non-payment of the 208. (a) 

Tat ſubmiſſion was of certain controverſies ati 2 


wine licence, and the arrears of rent iſſuing out of certain land; 


the award was in ſuch terms as theſe, © that whereas it appeared 
to the arbitrators that 131. remained due to the plaintiff, they 
ordered that the defendant ſhould pay him 7l. 108. in ſatisfac- 
tion of ſo much of the 151. and ſhould affign to him the wine 
licence :” it was held, in the firſt place, that though it was not 
expreſſed on what account the defendant was indebted to the 
plaintiff, it ſhould be preſumed to be for no other cauſe than for 
the rent; and ſecondly, though it was not faid that the wine li- 
cence ſhould be aſſigned in ſatisfaction of the reſidue of the 151. 
the better opinion was that it ſhould be fo preſumed. (b) 
WHERE the words of an award have any ambiguity in them, 
| they are always to be conſtrued in ſuch a manner as to give effect 
to the award. — Thus, if money be awarded to be paid © in full 
of all demands; theſe words ſhall be conſtrued to mean © in 
full of all demands up to the time of the ſubmiſſion only, not 
to the time of the award, or to the time of payment. (c) 
Om a ſubmiſſion by the parſon and part of his pariſhioners 
on behalf of themſelves and the reſt, with reſpect to tythes, it 
was awarded, that each of the pariſhioners ſhould give the par- 
ſon notice, when he intended to ſhear his ſheep; in anſwer to 
an objection that the award was unreaſonable, becauſe the pa- 
riſhioner muſt follow the parſon wherever he might be, in or- 
der to give him notice, it was held, that the award muſt be con- 
ſtrued to mean that the notice ſhould be i a at the N 
houſe. (4) 
I was awarded that the defendant ſhould pay to the plaintiff 
ſo much money, on the firſt of April, and ſo much on the fiſt 
of May; and that the parties ſhould pa il. 58. each to the ar- 
bitrators for their trouble; and that & on payment of the mo- 


{a) Parſons v. Parſons, Cro. El. | (6) Al. 51. 
211. S. P. M. 18 and 19 El. inter | /e) Per Powell J. 6 Mod. THY 
Treſſam et Robins, "3-74 30. 


ney 


HR AWARD OR UMPIRAGE. 159 


ney aforeſaid” on the firſt of May, they ſhould give mutual 
releaſes : here the words © on payment of the money afore- 
ſaid, coming after the award of the money to the arbitrators, 
it was contended they ſhould be referred to the whole, as well 
to the money to be paid to the arbitrators, as to that to be paid 
to the plaintiff by the defendant ; and, according to the opinion 
which then prevailed, the award being void as to the former, be- 
cauſe performance of it could not be compelled, and the releaſes 
not being awarded to be given till performance, it was infiſted 
the award was void for want of mutuality: but the court held 
that theſe words, the money aforeſaid,” ſhould be referred only 
to thoſe ſums with reſpect to which the award was good, and 
not to the money awarded to be paid to the arbitrators. (a) 
An award, reciting that fo much money had been diſburſed 
by one party, as-was alledged, ordered that money to be paid by 
the other: in favour of the award, the court held, that this 
ſhould be underſtood as alledged, and not controverted or dif- 


proved: and that it ſhould not be ſuppoſed that the arbitrators 


did not inquire into the matter, or that they awarded * 
from the mere allegation of the diſburſement. (5) 5 
Ir was awarded that the defendant ſhould pay to the rhintif : 
sl. on the 14th of April, © and that he ſhould deliver to the 
plaintiff a certain writing obligatory, or a certain bill obligatory, 
which he had before,” and that then the one ſhould make to 
the other general releaſes. In favour of the award, the court 
held, that the word then ſhould be referred to the 14th of April, 
and not to the delivery of the bond to the plaintiff, that the ob- 
jection to the uncertainty of the intervening pleaſe * not 
excuſe the payment of the money. (c) 
A MI$RECITAL of the ſubmiſſion ſhall not avoid the award: 
thus, where it appeared by ſpecial verdict that the ſubmiſſion 
bond of the plaintiff was dated on the 224 of February, and 
that of the defendant on the gth of March ; but the award recited 
the latter to have been on the ſame day with the former z this was 


(a) Abrahat v. Brandon. 10 Mod. 


201. 


(*) Knight v. Burton. 6 Mod. 232. 


{c} Bedam v. Clad. 2 14. 
| Raym., 123. 


held 
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held not to be material. (a) . wic dncet | 
on the roth of February, and the award recited as of the 7th. (b) 

Non is it any objection that money is awarded to be paid at a 
place by name with the addition of the word “ aforefaid;” 
though the place has not been mentioned before; the word 
« aforeſaid,” in ſuch a caſe, is to be rejected as ſurpluſage. (c) 
I x the ſubmiſſion be © fo that the award be made on or before 

a particular day, or that the arbitrators ſhall chooſe an umpire,” 
and the umpire ſo choſen make an award, reciting that the par- 
ties had bound themſelves to ſtand to his award; though com- 
pared to the words of the ſubmiſſion, this be not literally true, 
yet an objection on that account will not be 3 becauſe it | 
is but recital. Cd) | 

WHERE the ſubmiſſion contains the clauſe of © ita 8 ” 
and the award is made with reference to that clauſe, this ſhall 
controul the conſtruction of the award in ſuch a manner as to 
ſupport it, though the words in their natural ſignification be more 
comprehenſive than the ſubmiſſion, and it ſhall be intended that 
nothing was in controverſy but what was comprehended in the 
ſubmiſſion, unleſs the contrary be ſhewn : and on the contrary, 
if the words of the award be not ſo comprehenſive as thoſe of 
the ſubmiſſion, yet, unleſs the contrary be alſo ſhewn, it ſhall 
not be intended that any thing more was in controverſy than 

what is comprehended in the award. (e) 

Tre ſubmiſſion was by bond conditioned to ſtand to the 
award of J. S. ſo that it were made © of and upon the premiſes ;” 
the award referring to that clauſe, ordered that one of the par- 
ties ſhould pay to the other 10l. two months after the award, 
and that on ſuch payment each ſhould make to the other a ge- 
neral releaſe up to the time of the payment, though the releaſe 
comprehended a time beyond the ſubmiſſion, and though it was 
objected that the bond or promiſe of ſubmiſſion would be re- 

leaſed : OT WO TOY 3. 9 OY OY IS . 


6 Al. 15 87. | (4) Adams v. Adams, „ Mod, 
7% Toll v. Dawſon. 1 Vent. 184. | 169. 
1 e Lambard v. Kingsford, Lutv. ce) 6 Mod. 232, 
$5 ak gs, 
g of 
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of the money the ſubmiſſion was at an end, and every thing de- 
pending on it; and, on account of the clauſe of © ita quod,” the 
releaſe ſhowld be taken to extend _y to the things ſub- 
mitted. (a) 

Om a ſimilar ſubmiſſion, it was awarded that the one party 
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ſhould pay to the other iol. in ſatisfaction of all actions, ſuits, 


and accounts which he might have againſt him for any matter to 
the time of the award made, and that all ſuits then depending, 
or which afterwards ſhould be depending between them, for any 
matter, from the beginning of the world to the time of the award 
made, ſhould ceaſe; this was held good, though it compre- 
hended a time beyond the ſubmiſſion, becauſe it muſt be pre- 
| ſumed, without being ſhewn, that nothing had ariſen between 
the time of the ſubmiſſion and the award. (6b) 
Tux ſubmiſſion was of all actions perſonal, © fo that the award 
were made of and upon the premiſes,” before Eaſter : the award 
made before Eaſter, and profeſſing to be made, © of and upon 
the premiſes,” ordered that the one ſhould pay to the other 20]. 
at Midſummer next enſuing, and that then the other ſhould re- 
leaſe to him all actions perſonal, in ſatisfaction of all matters 
perſonal between them; this being made © of and upon the pre- 
miſes, it was held, that it muſt be intended that the releafe was 
to be of actions only till the time of Ge ſubmiſkon, ang not 
till Midſummer. (c | 
So, where an award was made *of and upon the premiſes,” 
that all actions and controverſies between the parties ſhould 
ceaſe; it was held that, though the latter words, in ſtrict gram- 
matical propriety, applied to all matters and controverſies at the 
time when they were uſed, that is, at the time of the award, yet 
the words, © of and upon the premiſes,” ſhould controul the 


(a) Dubitatur M. 14 Car. B. R. 
Atmoke v. Orwell, moved in arreſt of 

- judgment and the Peſea ſtay fur ceo. 
Kol. Arb. O. 4. Vid. acc. 2 Mod. 
170. 


- Arb. M. 1. 


(6b) 23 Car. B. R. Lerwyn v. 
| = M 


Hills on demurrer. Rol. Arb.'O. 5. 

S. C. Al. 26. there called Guzman v. 

Hill. 

(c) 5 Jac. Goſſe v. Brown. Rol. 
Hob. 258. 8. = cited 

Mo. 285. pl. 1242. | 
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meaning, and refer ie only $9 controverſies #4, Gy Gore of the 
ſubmiſſion. (a) 
Turns is no doubt but that at preſent, without the help of 
_ this controuling clauſe, the ſame conſtruction would prevail in all 
caſes ſimilar to the preceding ; even in thoſe times of nicety, it 
was held that an award of a ſum of money not in controverſy, 
was good, for that it ſhould be underſtood to have been in con- 
troverſy at the time of the ſubmiſſion as well as at the time of 
the award. (b) | | 
Muen difficulty, it has . occurs in all 8 
ancient reports, on the conſtruction that ought to be put on the 
award of a releaſe: that which was naturally adopted as the moſt 
probable mode of putting an end to litigation, between the 
contending parties, has, in almoſt numberleſs inſtances, been the 
great obſtacle to the accompliſhment of that purpoſe.— It has 
not been without an obſtinate ſtruggle, that an award of a 
general! rejeaſe;. unaccompanied with any words from which 
an unfavourable conſtruction might, with any ſhew of reaſon, 
be put upom it, has been admitted to be good; though ſo early 
as the reign of Charles the ſecond a diſtinction was made between 
the award of a © general releaſe,” without additional words, 
| and of a © general releaſe to the time of the award; (c) yet, ſo 
late as the ſeventeenth of George the third, an objection was 
feriouſly taken to an award becauſe it ordered a © general re- 
leaſe.” On a reference at ni prius of all matters in queſtion 
in the cauſe, the arbitrators had at firſt ordered the parties to give 
general mutual releaſes ; but afterwards obſerving that the re- 
ference was not of all matters .between the parties, they thought 


they had exceeded their authority, and therefore they made ano- 


ther award, in every other reſpe& the ſame as the former, but 
inſtead of general releaſes, ordered ſpecial releaſes of all matters 
in difference in that cauſe. An application was made to the 
court to have both awards ſet aſide, the firft becauſe of the ge- 
neral releaſes, and the ſecond, becauſe it was made after the ar- 


| (4) Cro. El. 861. Goodman v. Fountain. 
(6) Baſpole v. Freeman. Cro. Jac, 285, 
6c) Vaſque v. Daniel. 25 Car. 2. : 3 Keb. 253- 
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bitrators had executed their authority. The court however held 
that the firſt award might be ſupported, either b conſtruing 
the releaſe to be ſo far good as it fell within the au of the 
arbitrators, or if it muſt be ſuppoſed to be one intire thing, by 
rejecting it altogether, (a 
Tux leading cafe on this ſubject is that of Vanlore and Tribb, 
as given in Rolle's Abridgment: (4J the ſubmiſſion was made on 
the firſt of May, of all controverſies betwgen the parties : the 
award was made on the fourth of May, and ordered that one 
ſhould give 3 general releaſe to the time Sis this was 
held to be altogether void, becauſe, comprehending a time out 
of the ſubmiſſion, and extending to controverſies that might have 
ariſen between the firſt and the fourth of May, it was void as 
to theſe, and being ap intire thing it muſt be conſidered as void 
in the whole. 
Bur the principal reaſon given by the court for this deter- 
mination was, that by this releaſe, the bond or aſſumpſit, by which 
- the oppoſite party was bound to perform the award, would be 
releaſed, And this reaſon has been adopted in ſubſequent caſes. 
IT was awarded that the defendant ſhould pay to the plaintiff 
two ſums at two ſeveral days, and that ſeveral releaſes ould 
be given preſently : the court held this was void, becauſe the re- 
leaſe would diſcharge both the arbitration bond and the money 
awarded to the plaintiff, (c) Here the court muſt have pro- 
ceeded on the idea that the releaſe was an intire act, and that a 
releaſe to the time of the ſubmiſſion would not have been per- 
Tux ſubmiſſion bond was dated the ad of July: the award 
was that the defendant ſhould execute a general releaſe to the 
_ plaintiff to the 12th of Auguſt following, and that then the plain- 
tiff ſhould give a general releaſe to the defendant : to this it was 
objected, that as the defendant was to give the firſt releaſe, if the 
plaintiff afterwards refyſed to give his in return, the defendant 
| (a) Pickering v. Watſon. 2 Bl. | doctrine. Rynaſien — Rol. 
Rep. 3129, M. 15. G. 3. C,. B. Arb. N. 2, 


(6) Rol. Arh. N. 1. vid. Ma (c) Adana . A + Mod. 
v. Samuel. 2 Rol. Rep. 2, the ſame | 76g. - | 
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would 1 no remedy; for, if, on ſuch refufal, the defendanr 
ſhould ſue on the ſubmiſſion bond, and affign the breach in this 
that the plaintiff had not executed the releaſe on his part, he. 
might plead the preſent defendant's releaſe in bar of this action 
on the bond.—And here a diſtinction was made by Powell, 7. 
between an award of releaſes generally, and an award of releaſes 
to be executed to the time of the award made: Ca in the for- 
mer caſe, he ſaid, the releaſe ſhould be underſtood to relate only 
to the time of the ſubmiſſion; but in the latter, ſuch a con- 
ſtruction could not be admitted, becauſe, going expreſsly beyond 
the time of the ſubmiſſion, it would releaſe the bond of ſubmiſ- 
fion itſelf, and all intermediate acts. But Treby, C. J. faid that 
it had been held in ſuch a caſe, that the ſubmiſſion bond ſhould be 
| excepted. (b) And it certainly had been fo held, about ſeven 
years before, in the following caſe. To debt on a bond con- 
ditioned to perform an award, the defendant pleaded © no award.” 
The plaintiff, in his replication, ſet forth an award, © that the 
defendant ſhould pay 51. to the plaintiff preſently, and give bond 
for the payment of 101. more on the 2gth of Novembet follow- 
ing, and that the parties ſhould ®now '* ſign general releaſes 
on demurrer, this was argued to be a void award, becauſe mu- 
tual releafes were to be given at the time of the award, which 
would diſcharge the bond payable in November following. But 
the court overruled the demurrer, ſaying the releaſes ſhould dif- 
charge ſuch matters only as * at the time of the 
ſubmiſſion. c) | 


Cntr Juſtice Trevor, however, afterwards (4) ſupported the 


diſtinction taken by Powell, ſaying that ©® to hold that a tender 
of a releaſe to the time of the ſubmiſſion was a ſufficient per- 
' formance, where the arbitrators had awarded a releaſe to the 

time of the award,” would be to make an award, and not to de- 9 
clare the law upon jt, and then farewell all awards. 
Ir * nn. _ that an award of releaſes 


(4) — 5 Lev. x86, {e) Rees v. Phelps. M. 3. 
344. 1 Show. 2752. Id M. 3 Mod. 264. 

Marks v. Marriot. 1 Id. | CA) M.13W. 3. Lee v. Elkins. 
Raym. 215, 116. M. 8. W. 3. Mod. 590. Lutw. 545. | 
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wp to the time of making the award, is not altogether void, but 
that it ſhall be conſtrued fo as to ſupport the award, and that for 
two reaſons : the firſt, that it ſhall be intended that no difference 
has ariſen ſince the time of the ſabmiſſion, unleſs it be ſhewn . 
{ſpecially that there has; the ſecond, that a releaſe to the time of 
the ſubmiſſion is a good petfarmance of an award ordering a re- 
leaſe to the time of the award; not becauſe the meaning of the 
arbitrators is ſo, but becauſe their c 
ſo far as it is void, by oonſtruction of law. a) 

I 8MALL conclude this part of the Ae with, one gener ob- 
ſervation; that though an award muſt poſſeſs all the qualities 
| which have been deſcribed as neceſſarily belonging to it, yet the 
courts, in modern times, have repeatedly declared that they diſ- 
approved of the ſtrictneſs with which they were formerly con- 
ſtrued, and that they will always adopt a liberal conſtruction, in 
order that awards may anſwer the purpoſe for which: they are 
intended. Cb.) Lord Hardwicke too, on one occaſion, declared, 
that as courts of law had relaxed conſiderably from the. rigour 
formerly obſerved, it might poſſibly be-of conſequence to conſider, 
whether courts of equity might not ſtill take greater latitude; 
but he ſaid he was unwilling to do this, becauſe it would introduce 
confuſion and uncertainty, rendering awards a mixed caſe, partly 
determined by arbitrators, and partly by the authority of courts 
777700WGGG0G00000W0G0000000T0VWGG00T000T0 
„ 5 

r 
Was void, the whole was conſidered as void: U on Znard, 
but in the reign of Queen Elizabeth, Holt rhough void for pari, 
ſays (d) in the reign of King James the tet not e 
firſt, it began to be the rule of the courts, ref. 
in many caſes, to enforce the performanc | 
of that which, had it ſtood by itſelf, would have been good, not- 
withſtanding another part might be bad: but the adoption of this 


r 10 Mod. | Mod. 176. Godb. 164, 5. 2 Keb. 43t. 
Squire v. Grevill. 6 Mod. 33. (b) Per Ld. Mansfield. 1 Bur. 277, 


25. 2 Ld. Raym. 964, 5. Cooper | (c) A Atk. 504. (519) 
v. Pierce, 1 Ld. Raym. 116, vid. 32 | /d, 22 Mod. 534 
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rule witholit reſtriction, it was ſoon diſcovered | would, in many 
inſtances, be productive of injuftice. It became therefore ne- 
ceſſary to diſtinguiſh in what 'eaſes the rule ſhould be adopted, 
and in what it hould be rejected. The prineiples by which the 
applieation of the rule ſhall be directed are not very accurately 
explained in the books; but, from a general purview of the caſes, 
I do bnmrodhmaged rd anvap 1-0: xugad oder 
each the caſes which ſeem to juſtify my affertions. 
IF an award be void as to part only of what is ordered to be 
done by one of the parties, but good as to the reſt, it is not com- 
petent to him who is ordered to perform it to object to the whole, 
on account bf the part which is veid; but he muſt perform the 
part for which the award is good, as if it ſtood by itſelf; unleſs 
the oppoſite party could object to the performance of his part, 
ene deere, eee eee 
part which is void on the other, (a) 1 0 
Tus, if we ſubmĩſñ on be of a particular thing, and the award 
made of charwhich is ſubmitted, and alſo of ſomething elſe to be 
done by the ſame party, though with reſpe& to the latter the 
award be good, yet he ſhall be bound to perform the reſt. /3) 
As, if the ſubmiſſion be of all matters depending, and the 
award be that one of the parties ſhall not proſecute any action 
depending of atiſen ze the time of the award made, where there 
are actions depending between the time of the ſubmiſſion and the 
award, in which cafe the award is void as to them, yet the award 
being good for thoſe which were depending at the time of the 


- ſubiJion, muſt be ſo far performed. Ce) 


IF it be awarded that one ſhall ae eli; 00 
that he ſhall give bond with two ſureties for that ſum, though this 
be void as to the ſureties, yet he muſt give a bond himſelf. C4 
So, © that the defendant ſhall pay the plaintiff 15061. and find 
three ſureties for the payment of 4 farther ſum,” though void 
vith reſpect to the ſureties he muſt pay the 1 l. and be bound 
{a) Vid. Rel. Arb. N. 6. | (a) vid. 29 E. 4. 1. 18 Ed. 4. - 


(6) Tomkins v. Webb. 2 Rol. | 23. cited Cro. El. 432. Rol. Arb. 


N. 7. 3 . 6. 
(c) 18 Jac, Sayer v. Says Rol. 3 Leon. 62, 
. + 8 ( 


himſelf 
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himſelf for the further ſum, rn can be taken to any 
other part of the award. Ce). 

So, if it be awarded that the one ſhall make aſſurance of certain 
land, Within the ſubmiſſion, to the other and his wife though 
this be void as to the wife, who is a ſtranger to the ſubmiſſion, 
yet it is good for the reſt, and he muſt convey the land to the 
other party himſelf. [a 

So, if the award be that one of the parties and his wiſe levy 2 
fine, of the land in diſpute, to the other, though this be void as 
to the wife, yet the huſband muſt levy a fine, otherwiſe he will 
forfeit his bond..(b/ So, if the award be that he ſhall make an 
eſtate of certain lands to the plaintiff for life, with remainder to a 
ftranger in fee, this is good for the eſtate to the plaintiff for life, 
and for fo much muſt be performed, though it be void for the 
_ reſt. Cc.) 

e, whenit was held that the arbitrator had no power over the 
<ofts of the arbitration, yet © an award that one of the parties 
ſhould pay a ſum of money to the other, and fo much for writing 

the award,” c 
to be paid to the other party. 4 | 
| | Tait fubaliitect Wits by band, condidturt üs Babi 6s un bud 
of all controverſies: and doubts, had, made, moved or ftirred-be- 
tween the parties from the beginning of the world *till the day of 
the date of the bond : it was awarded that the one ſhould pay to 
the other 10l. which appeared by his confeſſion to have been re- 
ceived by him; and if it ſhould appear in a month, and due proof 


ſhould be made that he had received more than he had confeſſed, 


then he ſhould pay that alſo. It was objected that all doubts 
award ſhould be made of the premiſes, yet the arbitrators had 
not made an end of all doubts, as it appeared they doubted whether 
core was due or not: but the court held, that as it was not 


. 1d. . 1 /c) Bretton v. Pratt, Cro. El. 758. 

{a) M. 37. 38 El. . Pitt. | pl. 27. 

Kol. Arb. N. 8. - (4) Perryn v. Barry. Bridgeman 
adage 43-8, b. 45 b. 2 Keb. 90, 91. Pinkney v. Bullock. 2 Keb. 

W 759. 2 Ley. 3. 
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averred that there was any doubt moved or ſtirred between the 
parties at the time of the ſubmiſſion, it ſhould be preſumed that 
this doubt aroſe in the minds of the arbitrators after the ſubmiſ- 
ſion, and that they added this reſeryation only by way of greater 
caution on their own part: and though ſuch a reſervation was 
void, yet the award was good for the payment of the 10l. (a) 
Ix that part of the award which is void, be ſo connected with 
the reſt as to affect the juſtice of the caſe between the parties, 
the award is yoid for the whole. —T hus, where it was awarded 
© that the defendant ſhould pay to the plaintiff 40l. by inſtal- 
ments, namely, 10l. at Michaelmas, zol. at Chriſtmas, and 10l. 
at the annunciation; and, if before the laſt payment it ſhould 
ſeem to the arbitrator that the defendant was engaged for the 
plaintiff in any debt not ſatisfied, he ſhould repay him ſo much, 
as the debt not ſatisfied amounted to; and that the parties ſhould 
give mutual celeaſes ;** it. was held, that that part with reſpect to 
the reimburſement being void, and affecting the whole of the 
award, the whole was void. ( _ 
1 Haves ventured to aſſert that it is ey that an award 
ſhould be mutual, in the ſenſe in which the rule is expreſſed, and 
in which it is commonly underſtoog, namely, that ſomething 
muſt be awarded in favour of each party: however, when from 
the tenor of the award, jt appears that the arbitrator has intended 
that his award ſhould be mutual, awarding ſomething in favour 
of one of the parties as an equivalent for what he has awarded in 
favour of the other; if then by any of the rules for the conſtitu - 
tion of an award, that which is awarded on one fide, be void, fo 
that performance of it cannot be enforced, the award is void for 
the whole, becayſe that mutuality, which the arbitrator intended, 
cannot be preſerved. 
Tavs, where the diſpute related to the title of a copyhold te- 
nement, and it was awarded that the defendant ſhould pay 6l. to 
the plaintiff on the twenty-firſt of May, and that then the plain, 
tiff ſhould releaſe all his right to ws copyhold, and three monthg 


74) Jeanesy. Fourthe anawritofer- | Cb Winch and Grave y. Saunders, 
ror from C. B. _ "OG: Jac. 584. 
in B. R. H. 10 Car, Rol. Arb. M. 6. 28 


* 
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after the aforeſaid firſt of May ſhould make further aſſurance to 
the defendant ; at a time when the courts would not ſupply the. 
word © twenty,” but for want of it held all that part of the award 
to be void; it was perfectly conſonant to reaſon and juſtice that 
they ſhould hold the award void for the whole, and not force the 
defendant. to pay the 61. when he could not have that in return 
which was intended by the arbitrator as a conſideration for it, (a) 

So, when it was held that the arbitrator had no power over the 
coſts of the reference, if it had been awarded that one of the par- 
ties ſhould pay the other 1ol. and that the latter ſhould pay the 
colts of the reference: the latter part being void, and intended as 
a recompence or equivalent for the other, it was reaſonable to 
cConſider the whole award as void. (  _- 
So, where A, and B. ſubmitted, to certain arbitrators, the title 
of certain land, who awarded that all controverſies ſhould ceaſe 
concerning the land, and that B. ſhould pay to A. l. and that 
A. his wite and ſon and heir apparent, by the procurement of A. 
ſhould paſs to B. ſuch aſſurance of the land as B. ſhould require; 
this was held to be void for the whole; A. could not compel his 
wife and ſon, who were ſtrangers to the ſubmiſſion, to make the 
aſſurance, and perhaps the wife and ſon had the eſtate of the land 
in them, and their paſſing the eſtate was the conſideration for 
which the 81. were awarded to be paid by B. to A. (c) 

Ir was awarded that the defendant ſhould pay and ſatisfy the 
plaintiff for taſk work, and days work done by the latter for the 
former, and that then the plaintiff ſhould pay to the defendant 25]. 
and give him a general releaſe of all controverſies: this was held 
to be void for the whole, becauſe being void for that awarded to 
be done by the defendant on account of the uncertainty of how 
much he was to pay to the plaintiff for the taſk work and days 
work, the recompence intended for the plaintiff was gone. (d) 
Ix one intire act awarded to be done on one ſide comprehend 
ſeveral things for ſome of which it was by good, and for ethers 


\ 


(a) Vel. 98. Markham v. Jen- | (c) Barney v. Faierchilde. Rol. 
nings. Rol. Arb. K. 15. Brownl. 92. | Arb. N. g. | 

(6b) Rol. Arb. K. 13. 14. Cro. (4) 2 Saund, 293. 
Jac. 577. 8. Al. 10. 10 Mod. 201, WS. 
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not, the award is bad for the whole, becauſe the act cannot be 


divided. —As if an aggregate ſum be awarded to be paid to one 
of the parties for conſiderations expreſſed in the award, ſome of 
which are within the ſubmiſſion, and others out of it, this is voĩd 
for the whole, becauſe it is impoſſible to diſtinguiſh how much 
vas intended for the conſiderations. Thus, where the ſubmiſ- 
oon was of all controverſies between the plaintiff and defendant, 

and the wife of the latter, for divers ſums of money laid out for 
the wife by the plaintiff at her reqzeff when ſhe was fole : an 


award © that the defendznt ſhould pay to the plaintiff a certain 
ſum of money, for all ſums laid out by him for the wife while 
ſole, without the addition of its being at her requef,” was held 


any thing in favour of an 2watd, and therefore would not take it 
for granted that the whole was laid out at the requeſt of the wife : 
and lin this cafe had any thing been awarded on the other fide, 


the award would have been totally void, becauſe it would have 
r * 5 


vat in their award. ( | 
Wx it was held that a releaſe extending to a time beyond the 


ſubmiſſion, was void for the whole, and that the execution of a 


releaſe to the time of the ſubmiſſion was not a good performance 
of an award which ordered a releaſe to the time of the award; and 
when it was held that, without a releaſe, no fatisfaftion could be 
preſumed, unleſs ſome words were uſed which neceffarily implied 
x fatisfaQtion : in thofe times, if money had been ordered to be paid, 
and then a releaſe from the other to a time beyond the ſubmiſſion, 
the latter part being void, the whole award would have been 
vbid. (5 This is the doctrine of Rolle in his abridgment of 
the cafe of Vanlore and Tribb, from his own reports; and from 


this eaſe a5 given in the abridgment, al the difficulties with re- | 


ſpe to releaſes have ariſen. 


Fun ed un givnd in bis opintts; by tio des juſtiit TIO 
cluſion here: in theſe the award is ſtated to have been, © that one 


(a) Waters v. Bridges, adjudged | (5) Vanlore v. Tribb. Rol. Arb. 
on a writ of error. Cro. Jac, 639. N. 2. cites his own Reports. | 


o 
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of the parties ſhould pay ſo much to the other in ſatisfaction of 
all duties which * he” (the latter as it would ſeem) had againſt 
nim (the former apparently) as adminiſtrator to J. S. and 
that © he” (it appears doubtful which of the two is here meant) 
ſhould make a releaſe to © him“ (here the ſame doubt prevails) 
of all actions to the day of the award: the breach aſſigned was 
the non-payment of the money, and the queſtion was, whether, 
as the award was confeſſedly void as to the releaſe, © he” ſhould 
be bound to perform the remainder, that is to pay the money.— 
The doubt with reſpect to the award as here ſtated is whether 
from the confuſion of the pronouns we are to underſtand that the 
releaſe was to be given by the fame perſon who was to pay the 
money, or by the other to him in conſequence of the payment; 
if we are to underſtand the former to have been the caſe, as ſeems 
neceſſarily to be implied from the manner of reaſoning both of 
the court and coumſel, there could be no queſtion but he was 
bound to pay the money, for that was altogether independent of 
the releaſe.—ſt is laid down as a principle in the argument of the 
counſel, that as the party is bound to perform every thing in the 
award, therefore he ought to perform that which is good, though 
part be void; this is adopted by the court, and judgment given 
accordingly for the plaintiff. Ca. Had the releaſe been awarded 
to be given by the other party on payment of the money to him, 
then the queſtion could not have been direMy whether he who was 
to pay the money was bound to perform his part of the award; 
| but that would have depended ultimately on the queſtion with 
teſpect to the releaſe itſelf; and according to the principles which 
then prevailed the award with reſpect to the releaſe would have 
been conſidered as void, and therefore that being the recompence 
for the payment of the money the award would have been of one 
ſide only, and therefore void for the whole, nn to the doc- 
trine of the abridgment. | 
Tk next caſe in the nn is one of a ſubmiſſion on the 
firſt of May of all matters between the parties, and an award 
that the one ſhould pay to the other 208. in ſatisfaction of all 
matters between them to the time of making the award, which 
{a} 1 Rol. Rep. 437. S. C. Bridgeman, 39. 
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was on the fourth of May.—Though this comprehends more 
time than the ſubmiſſion, ſays the abridgment, ſtating the words 
of the court, yet becauſe it ſhall not be intended that there were 
any matters between them, from the time of the ſubmiſſion, to 
that of the award, if it be not ſhewn on the other ſide, the award 
is good. (a) Rolle adds his own opinion, that this caſe ſeems to be 
good law, but that the reaſon on which the court relies, is not the 
true reafon, becauſe it croſſes the reaſon given for the judgment 
in the caſe before; for there the award was held to be void, be- 
| cauſ? there might have been other diſputes between the time of 
| the ſubmiſſion, and the award: but he ſays, it ſeems the reaſon 
of the preſent caſe is, that though there were other matters be- 
tween the ſubmiſſion and the award, and ſo the award void for 
theſe, yet here there is not one intire act to be done, as in the 
| Caſe before of the releaſe ; but the 208. ſhall continue a good fatis- 

faction for the other matters ſubmitted; and all the inconveni- 
| ence is that perhaps the money to be paid was increaſed by rea- 
fon of the intervening matters, and ſo he may ſuſtain fome pre- 

judice, but no prejudice can be ſuſtained on the other fide. — 
The reaſon of the court, however, is more conſonant to the 
principles of juſtice than that of Rolle—by preſuming that 
there were no matters between the parties, from the time of 
the ſubmiſſion to that of the making of the award, the court ſup- 
poſe that the arbitrator had not in contemplation any injury for 
which he was to give a ſatisfaction, but thoſe which were within 
the ſubmiſſion, and that the words ſeeming to comprehend ſome- 
thing more, muſt be conſidered only as an inaccurate expreſſion. 
Hut the reaſon ſuggeſted by Rolle, is againſt the juſtice of the 
caſe; for if in truth the arbitrator, by conſidering other injuries 
than thoſe fubmitted to him, had increaſed the ſatisfaction, beyond 
that which he would otherwiſe have given; and if the party not- 
withſtanding that increaſe of damages, be notprecluded from ſuing 
his opponent for thoſe injuries which were out of the ſubmiſſion, 
the iatention of the arbitrator does not prevail. 

Ir! is only by . that the arbitrators have not expreſſed 


(a) M. 24. Car. B. R. Kynaſton v. * H. 25 Jac. Ley v. Payne. 
Hutt. 9. Mo. 885. pl. 1242. : 
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- their real meaning with perfect accuracy, that the following and 
many other ſimilar caſes can be 3 with a due regard to 
juſtice. | 
Tux ſubmiſſion was by A. a B. of all ſuits between them, 
concerning certain tythes; the award was that A. ſhould pay to 
B. a certain ſum of money, and that B. ſhould ſuffer all ſuits 
which he had againſt A. to be diſcontinued, when in fact he had 
other actions againſt A, which did not concern the tithes: the 
court held that the award, though void as to the diſcontinu- 
ance of the actions which. did not concern the tithes, was yet 
good for the reſt, © becauſe the ſuffering, ſays Rolle, of the 
actions to diſcontinue, is not an intire act like the execution 
of a releaſe.” /a) But the only fair reaſon muſt be that the arbi- 
nd ee 
cerning the tithes. 

Ir is indeed laid down by Lord Coke; in general, mt 
terms, © that though ſeveral things be awarded to be done in ſa- 
tisfaction of another, and ſome are within the ſubmiſſion, and 
ſome out of it and therefore void; and although all were intended 
by the arbitrators to be a plenary and intire recompence for the 
things done by the other, yet if any thing to be given or done to 
the party, though of ſmall value, be within the ſubmiſſion, the 
award is good, though it appear to have been the intent of the ar- 
bitrators, that that which is within the ſubmiſſion, without the reſt, 
ſhould not be a plenary ſatisfaction for the thing to be done by 
the other party. (b)—But Juſtice Powell mentions this opinion 
of Lord Coke in terms of diſapprobation, and fays, that the judg- 
ment .in the caſe which Coke had then in contemplation was 
afterwards reverſed on a writ of error. Cc) It well deſerved his 
diſapprobation; for if it were to prevail, the inadvertence or the 
blunder of an illiterate arbitrator might in many inſtances be 
converted it into an inſtrument of the Um injuſtice. 


1 Tr. 18 * B. k. r 050 10 Os. 296; b. 132. b. Ra. 
Webb. Rol. Arb. N. 4. 2 Rol. Arb. b. 22. 


Rep. 162. Cro. Jac. 663,664. Palm. | (<c) 1 Leon- 170. vid. 12 Mod. 
107. |  - 
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HowEveER, when it appears that both parties have the ful 
effect of what was intended them by the arbitrator, though ſome- 
thing be awarded which is void; yet the award ſhall ſtand for 

"Ts, if it be awarded that the one ſhall i other 408. in 
fatisfation of all matters between them, and that the latter ſhall 


give the former a releaſe of all matters up to the time of the award, 


though the award be void as to the releaſe, yet it ſhall ſtand as 
to the reſt, becauſe without the releaſe, the ouatepliey d 7 
the arbitrator remains complete. (a : 
| So, an award, * that the plaintiff ſhall have and enjoy a certain 
| horſe which was in controverſy between the parties, and that 
the defendant ſhould pay him zl. before Michaclmas, towards 
his charges, and that they ſhall releaſe the one to the other all 
matters whatſoever, between the time of the award made and St. 
Michael,“ though void as to the releaſe, would now be conli- 
dered as valid for the reſt. (b) 
So, an award “to pay 10l. in ſatisfaction of treſpaſſes, and that 
both parties ſhall give mutual releaſes to the time of the award,” 
| is good as to the 10]. becauſe, by being in ſatisfaction of the treſ- 
paſs, the mutuality is complete without the releaſe. (c} 
Tae ſubmiſſion was by bond in the penalty of zoool. the bond 
of the plaintiffs was dated on the twenty-ſecond of February, 
that of the defendant on the ninth of March ; the award ordered 
that the defendant ſhould pay to the plaintiffs 120cl at four pay- 
ments; that on the fourth of May he ſhould enter into four 
bonds for the payment on the days appointed, and ſhould then 
pay to the plaintiffs zol. towards their coſts and charges ex- 
pended ; that all actions and controverſies between the plaintiffs 
and the defendant ſhould ceaſe and determine; and that they 
ſhould ſeal and deliver to each other general releaſes of all con- 
troverſies, ſuits and demands, to the eighth day of March. —The 
objection made to this award was that the releaſes being ordered 
to the eighth of March, the plaintiff's bond of * which 


(a) Rol. Arb. M. 4. K. 9. 
1% Held contra abou I Stain v Wild. Cro. Jac. 332, 353. 
(c Freem. 265. 
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was dated on the twenty-ſecond of February preceding, would 
be diſcharged by the defendant's releaſe: but in this caſe the 
court thought that. the queſtion, whether the award as to the 
releaſes was void, was immaterial ; becauſe, it being awarded 
that all ſuits ſhould ceaſe, the award was recipracal, and a fufi- 
cient ſatisfaction ſor the money ordered to be paid by the de- 
| fendant. (a) 5 

IT was awarded that the plaintiff ſhould pay zel. to the de- 
' fendant, and that the latter, on the payment, ſhould ſurrender to 
the former, the poſſeſſion of a houſe in which the defendant lived, 
and deliver to the plaintiff a deed, by which the houſe was in- 
tailed to the plaintiff, and deliver up all bonds which he had 
againſt him, and execute a general releaſe to him, to the 12th of 
Auguſt, the ſubmiſſion bond being dated the ad of July preced- 
ing, and that the plaintiff ſhould then give a general releaſe to 
the defendant.—lIt was objected that the award was not mutual, 
becauſe the defendant being ordered to give his relcaſe firft, the 
plaintiff might refuſe to give that awarded on his part, and the 
_ defendant had no remedy to enforce it; becauſe if he brought 
an action on the ſubmiſſion bond, the plaintiff might plead the 
defendant's releaſe in bar: but it was held that whatever might 
be the effect of ſuch a plea, the award was mutual without the 
releaſes, and no defect with reſpect to them ſhould vitiate 
it. (b} 
Ax award conſiſted of the following Ade perticelars. 6. 
That the defendant ſhould pay all his own coſts till the day of 
the ſubmiſſion. 2. That he ſhould execute a general releaſe to 
the plaintiff, of all actions, &c. unto or upon the fame day. 
3. That he ſhould deliver to the plaintiff all the deeds mentioned 
in the award relating to the premiſes in diſpute. 4. If he did not 
deliver them, then he ſhould pay to the plaintiff gol. 5. That 
the defendant ſhould procure double ſixpenny ſtamps to certain 


mould pay to the plaintiff 141. for the colts in the ſuit recited in 


74) kynaſton and Spencer v. Jones. | (b) Marks v. Marriot. 1 Ld. 
Al. 37. Rol. Arb. N. 5. Raym. 114, 3, 6. 


the 
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| the award, on or 'before the ſecond day of May following, and 
give a bond in the penalty of 741. with a condition to pay the 
faid 111]. and that the plaintiff on the performance thereof ſhould T 


execute a releaſe to the defendant of all actions unto or upon the 


day of the ſubmiſſion. 


Tnovon the opinion of the greater part of the court was that 
the releaſe to be made by the plaintiff to the defendant, would, 
if executed, have been a releaſe to the ſubmiſſion bond; yet they 
were all of opinion that the award was good, becauſeit amounted 


to a particular ſatisfaction, and mutual recompence as to each 


particular matter awarded. (a) 
By an umpirage, it was ordered that all actions ſhould ceaſe. 


2. That the defendant ſhould pay to the plaintiff 12). 15]. 3. 
3. That the defendant ſhould deliver to the plaintiff certain goods 
particularly mentioned, and three boxes, and ſeveral books, 
without naming them; and that the plaintiff ſhould deliver to 


the defendant ſeveral articles by name; but that, if any of the 


goods ſhould be miſlaid or loſt, then the parties ſhould pay the 


value of them, to be appraiſed by the umpire, and the arbitra- 


tors, and that the parties ſhould execute mutual releaſes.— In an 
action on the bond for performing this award, the breach was 
aſſigned in the nonpayment of the 121. 158. 3d. 


THar part of the award, reſpecting the three boxes and ſe- 
veral books was held to be void, as it clearly is, on account of 
the uncertzinty as to the books; as to that part which relates 
to the appraiſement of the goods, that might be miſlaid or loſt, 


by the umpire and arbitrators, doubts were entertained ; ſome Cf 


holding that it was a judicial act, Powell that i it was a miniſterial 


act. With reſpect to the releaſes awarded to be executed on 


both ſides, it was reſolved, that, although no time was limited for 


che execution, nor was it ſaid, that it ſhould be done, on or af- 


ter the performance of the other parts of the award; yet the 


award being vold, with reſpect to the delivery of the goods, 


neither the one nor the other was obliged to give the releaſe, for 
6 then 
(a; Lee v. Elkin. 23 W. 3. C. B. Lutw. 545. 
(b) Trevor, C. J. and Blencow, J. | 
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then the goods would be releaſed without any ſatisfaction, which, 
as was faid by one of the judges, would be abſure. 
Ir was alſo held, that the ſubmiſſion in this caſe containing 
the proviſional clauſe of Ita quod,” if the award was void for 
a part, it was void for the whole; and being void for that part 
relating to the delivery of the goods, it was void for the 
Whole. (a) | 
THe proper way, however, of conſidering the caſe, ſeems to 
be this: that part of the award which gives 121. 158. 3d. to the 
plaintiff, and orders the delivery to the plaintiff of certain goods 
particularly mentioned, and three boxes, with ſeveral books, 
without particularifing them, is altogether the conſideration in- 
tended by the umpire for the delivery of the goods by the plain- 
tiff to the defendant, and part of that conſideration being void, 
the plaintiff could not be compelled to perform his part; conſe- 
_ quently if the defendant had been held to the payment of the 
121. 158. zu. he could not have had that equivalent which the 
_ arbitrator intended him. But had the plaintiff alledged that he 
had delivered the goods awarded to be delivered on his part, it is 
conceived, no objection could have ariſen on the part of the de- 
fendant en account of the releaſes, becauſe without them the 
award would then, in every reſpect, have been mutual. 
In all the caſes in which objections are made to the 
award, as wanting mutuality; on account of one part being void, 
the arguments are founded on the ſuppoſition that the defendant, 
ao ine et his pat has no means of enforcing perform- 
ance from the plaintiff of the part awarded to be performed by 
him in return; this ſtrongly favours the argument, that where 
that objection is removed by an actual previous performance on 
the part of the plaintiff, the defendant ſhall be bound to perform 
his, where there is no reaſon to impeach the validity of that.— 
This opinion is confirmed by the reaſoning of the judges in the 
caſe of Lee and Elkins. (b)—Powell, J. ſays there is a diverſity 
to be obſerved; where an award conſiſts of ſeveral things, for 


| (a) Cockſon v. Ogle, 13 W. 3. Lutw. 550. 
(6) 12 Mod, 588. 8 ankE 


ve 
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one of whith it is void, and it is exprefily faid, that on per- 
formance of that which is void, the other party ſhall do ſome par- 
ticular thing, there the performance of that, for which the award 
is void, is a condition precedent, and muſt be averred before the 
action againſt the other for not doing his part, can be maintained. 
But when there are ſeveral things in an award, for ſome of which 
it {is good, and for others not, and it is further faid, that on per- 
| formance of the premiſes, the other party ſhall do ſomething 
in return, there the words © on performance of the premiſes,” 
ſhall only apply to that part of the award which is good, and 
performance of ſo much obliges the other to do what belonged to 
him. And, in the latter caſe, the opinion of Lord Hale ſeems 
to have been conformable to that of Powell. The award was 
that the defendant ſhould pay to the plaintiff rol. and that the 
plaintiff ſhould pay to the defendant the expences to the making 
of the award, and that then, each ſhould give to the other a 
mutual releaſe : the breach being aſſigned in the non-payment of 
the 10l. by the defendant, it was objected that the award was 
not mutual, becauſe it was void for the expences to be paid by 
the plaintiff, and therefore no releaſe was ever to be given; but 
Hale held that on performance of that, for which the award was 
good, the releaſe ought to be given. (a But this diſtinction 
was, on good reaſon, denied by Chief Juſtice Trevor, who ſaid, 
that in the latter caſe mentioned by Powell as well as in the for- 
mer, if it appeared that the arbitrators deſigned that ſuch illegal 
part ſhould be part of the conſideration, in reſpect of which the 
other was to perform, that illegal part muſt in fact be performed, 
otherwiſe the oppoſite party would not have that advantage 
which was deſigned for him; and he would be injured by Being 
forced to pay for a conſideration, of which he had not the be- 
neſit.— Thus, if ſeveral things were awarded to be done on the 
part of the defendant, againſt which no objection could be taken, 
and alſo that he ſhould give the plaintiff a general releaſe, © unto 
and upon the day of the arbitration bond, and that then the plain- 
tiff ſhould give him a like general releaſe ; though, by the Chief 
Juſtice, F void, as extending to 


_ (a) Pinkney v. Hall 4 5 23 Car. 2 
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the dey of the Aiden and fo Sieg havent the ſubmiſſion, 
vet he held that the plaintiff was not bound to give the releaſe on 
his part, independently of the ſame objeRion to its legality, un- 
leſs the defendant firſt gave bis releaſe ; but if the plaintiff aver- 
red performance on his own part, the defendant could not ex- 
cuſe himſelf from the performance of what was awarded to be 
done by him, merely on account 40 „ 
be performed by the plaintiff, — =» 

Wnzxꝝx the ſubmiſſion is verbal, without a Tt 
proviſo that the award ſhould be made in writ- The Form of the 
ing, a verbal award is ſufficient. (a) 5 Award. 

Ir the ſubmiſſion be by bond, and the condi- 
tion contain a proviſo that the award ſhould be made and ready 
to be delivered, either in writing or by word of mouth; a parol 
award is in this caſe alſo ſufficient. (b) And where the proviſo 
is merely that the award ſhall be made and delivered, it ſeems 
that it may be made without writing; {c} at leaſt it is not ne- 
ceſſary for the plaintiff to ſhew that it was in writing.—If the 
proviſo be that the award be made in writing or by word of 
mouth before two witneſſes, a verbal award alone will not ſa- 
tisfy the proviſo, it muſt alſo be pronounced before two wit- 
neſſes. (4) 
Ir the proviſo be that the award ſhall be made and delivered 
under the hands and ſeals of the arbitrators, the award muſt be 
actually ſubſcribed by them ſealing alone will not be ſufficient: Ce) 
But if the arbitrator make his mark, that is ſufficient ſubſcrip- 
tion. (. | 

Axy if the proviſo be that the award ſhall be ſealed with the 
ef the arbitrator before a certain day, it will not be ſuffi- 
cient for the party pleading the award, to alledge that he has it 
r eee e muſt ſhew 


0% Cable v. Rogers. 3 Bulftr- 1 (4) Wilſon v. Conſtable: Lobe. 
312. 536. : i 
( Hanſon v. Liverſedge. 2 vent. (e) Thaire v. Thaire. Palm. 109, 
240, 242. 112, 121. - 
(c) Rous v. Nun. * vid. D. 44- 
ante 54, 75 acc. © 


4 - that 
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that it was ſealed at the time of the delivery. ſa But though; 
in the beginning of the replication, it be only ſaid, that the ar- 
bitrators, by their writing ſealed with their ſeals, awarded; yet 
if it be afterwards ſaid, that it was ready to be delivered under 
their hands and ſeals, it will be ſufficient to ſatisfy the proviſo. (b } 
Ir was formerly held that a proviſo © that the award ſhoud be 
made by deed indented,” was not ſatisfied by an award made in 
writing without being indented, and that even the acceptance 
of it by the parties unindented; would not alter the caſe. (c) 
Alt was further held that an averment that it was made ac- 
| cording to the effect and form of the condition would not aid it, 
becauſe that relates to the delivery to the parties, and /o, it is 
faid, it hath been often adjudged. (d) But the good ſenſe of later 
times, has conſidered this objeCtion as altogether immaterial, and 
of not more conſequence than if the ſubmiſſion required the 
| award to be made on gilt paper. (e) 
WHERE there is a proviſo that the award be made, © of and 
upon the premiſes,” it is not neceſſary that the award ſhould 
erxpreſsly purport to be made © of and upon the premiſes,” for 
unleſs the contrary appear on the face of it; it cannot otherwiſe 
be intended. This, at leaſt, ſeems the true concluſion from two 
caſes reported: where the ſubmiſſion contained that proviſo, 
and if the arbitrators did not make their award within the time, 
then an umpire ſhould decide ; the arbitrators did not niake any 


award within the time, but the umpire did, without proſeſſing to 


make it of and upon the premiſes :” it was held that the pro- 
viſo extended to the umpire, as well as to the arbitrators ; but 
that though he had not profeſſed to make his award © of and 
upon the premiſes,” it was ſufficient. (f) 
I.r is not in all caſes abſolutely neceſſary 

Performance what that performance ſhould be exactly accord- 
Hall be. ing to the words of the award; if it be ſub- 
TER ſtantially and effectually the ſame, it is ſuf- 
(a) Palm. 121. Jenkinſon v. Al- Yates. 3 Keb. 125. adj. in Hinton 


lenſon. 3 Krb. 513. v. Cray. 3 Keb. 512. 
— 232 Lutw. n Pleyer. Freem. 467. 
. Barnes 56. 


innen VI Keb. 790. 865. 
| | : cient, 
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Ecient. Thus, if it be awarded that one of the parties ſhould 
deliver, to the other, the laſt will and teſtament of his teſtator, it 
is ſufficient to alledge a delivery of letters teſtamentary, becauſe 
| theſe are in effect the ſame ching. (a) Where it was awarded 
that one of the parties ſhould © withdraw his action, it was 
tisfy the award: the report of the caſe is far from being clear, (b) 
but the prevailing opinion ſeems to have been that it ſhould not; 
for by this award, it was ſaid, the party muſt do an act; he muſt 
- nuance, or before the return of the writ, and fay that he will no 
further proceed in his aQtion, on which the entry on the record 
is, "' that the plaintiff comes in his proper perſon and fays that he 
Re ey Wi ua rue 


A DISCONTINUANCE, however, ſeems a ſufficient perform- 


ance of ſach an award, becauſe it has the ſame effec as a retraxit ; 


for though a retraxit be a bar to another action, which a diſcon- 
tinuance is not, yet by bringing another action after an award of 
1 


he did the ſame after an award of a retraxit. 
WHERE the award orders a releaſe to a time beyond che ſub- 


miſſion, a releaſe to the time of the ſubmiſton — ; 


formance. (c) | 
PERFORMANCE by the attorney is . to performances 


by the principal; as if the award be that the party ſhall diſcon- 


tinue his ſuit, a diſcontinuance by his attorney is ſufficient. (d) 
IF it be awarded that one of the parties ſhall pay a ſum of 

money to a ſtranger and his affigns before a certain day, and be- 

fore the day, the ſtranger die, the party muſt pay the money to 


the executor or adminiſtrator ; for theſe are the aſſignees in law ; 
and the Jaw is the fame, where no mention is made of athgns, in 


che award. (e) 


(a) 4B £3 ed 3 s.4 6 Mod. 34+ 35- 12 Mod. 8, 117, 589. 
67. et vid. ante page 162165. 
(6) 22x Ed. 4. 38, et ſeq. | (4) Jenk. 136. 1. 
| (<) Godb. 164, 5, 1 Sid. 365. retrarit. 
| (e) 3 Leon. 212, 


N z  Wrrne 
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Wee the concurrence and preſence of both parties is not 
abſolutely neceſſary to the performance, each ought to perform 
his part without requeſt from the other. (4) Thus, where the 
award was, that the defendant ſhould reaffign to the plaintiff cer- 
_ tain premiſes mortigaged to him by the latter, it was held, he 
was bound to reaſſign without the preſence” or concurrence of 
the plaintiff; and if the mortgage had been of a fee, the reaſſign · 
ment might be done by leaſe and releaſe. Had the award been 
that he ſhould reinfeoffe the plaintiff, he could not have performed 
without the preſence of the plaintiff or ſome one on * 
take livery. (b) 
WIVnEI an act is awarded which may be done two ways, but 
by the one, it cannot by law. be done before a diſtant day, and 
by the other it may be done immediately, the party muſt do it 
in that way in which he may do it immediately, unleſs he has a 
time by the award, which goes beyond- the diftant day. Thus 
where the award was that one of the parties ſhoule grant the re- 
verſion of an eſtate held for term of life, this, before the ſtatute 
for the amendment of the law, might have been done in two 
ways; by fine, or by deed, and attornment of the tenant for life; 
therefore have been granted by deed, which might be done 
immediately ; however, it muſt be obſerved, that, before that 
ſtatute, the conveyance would not have been complete without 
the attornment of the tenant, which could not be compelled but 
by © per quz ſervitia,”” or quem redditum reddat; and theſe 
could not be proſecuted with effect till the term: if, therefore, 
the party could not have completed the conveyance before term, 
he could not have been guilty of a breach of the award. Cc 
Ir may ſometimes be a queſtion, when mutual things are 
awarded, who ſhall do the firſt act. On a ſubmiſſion of a battery 
committed by one of the parties againſt the other, if it be awarded 
that nner ſum of money, and the other give 


(a) Nihil aliud efe, ſententiæ ſtare, (b) Roſe v. Hodges. 1 Ld. Raym. 
quam id agere, quantum in. ipſo fit, 233, 234. 


(c) 21 Ed. 4. 443. quere, for 
| the report is very inaccurate, 


kim 


ut arbitri pareatur ſententia. Ff. I. 4. 
t. 8. . 23. 1. 8. 
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Um u releaſe of all actions, or a releaſe ſimply, there the pay- 
ment of the money muſt precede the releaſe, becauſe, according 


to the old doctrine, ſuch a releaſe would have extended to the 


money awarded in ſatisfaction. But if the award be that the 
one ſhall pay money, and the other give him a releaſe of © the 
action, this not extending to diſcharge the payment of the money, 


after the execution of the releaſe, there is no precedency required, 
and the offender may ſue on the award, and aſſign a breach in 
not executing the releaſe without ſhewing that he has paid the 
money, nor will he be barred, by Gr GE PT Og Gs 
non- payment, in his plea. (a) 


IF the party, in whoſe favour the award is made, accept of a 


performance differing in circumſtances from the exact letter ot 


the award, that is ſufficient :—thus, if it be awarded that the one 
ſhall infeoff the other, in a piece of land, and the latter come to 


him and require him to infeoff J. N. and himſelf, to the uſe of 
him and his heirs; if he make the feoffment accordingly, this is 


performance of the award, ſufficiently within the intent, though 
not exactly within the words. (5) So, if the award be, that the 


defendant hall conduct the ſervant of the plaintiff to London, 


and the defendant, by the direction of the plaintiff, deliver him 
to A. B. at Saliſbury to be conducted to London, this is ſufficient. 
But where the ſubmiffion bond was to a ſtranger, and not to the 


party in whoſe favour the award was made, it was held that ſuch 


a performance would not fave the penalty of the bond, becauſe, 
by the law relative to bonds, he was bound to a ſtrict and literal 
performance. (c It was afterwards, however, decided on ſo- 
lemn argument, that in ſuch a caſe, if the obligor did all he could 
to perform the award, and the party in whoſe favour it was made 
when a bond is given to A. by B. conditioned to ſtand to A.'s 


award between B. and C. there is ſufficient ne, 


(a). Bilford v. Flint. 2 Bulſtr. (b) 36 H. 6. cited 3 Bei. 6. 
117, vid. 2 Keb. 163. 403. 3 Keb. (c) Id. 
6ob. Sir T. Raym. 169. * 


ST two 


and the remedy on the award remaining for the recovery of it, 


2 
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two latter to make the default of C. in whoſe favour the award 
is made, excuſe B. (a) 
Bor, without having recourſe to that privity, it aw bn ab | 
| ſerved that in this reſpect the caſe of an award is different from a 
common bond, for by a bond to ſtand to an award, the obligor 
is only bound to perform the award in a reaſonable manner, and 
it would be too much to ſay it was reaſonable, he ſhould compel 
the other party to accept performance. t 
Ir the award be to pay on or before a particular day, payment 
before the day is equivalent to payment on the day, (b) and ſo 
one might ſuppoſe if the award were to pay on the day, without 
the word, © before.” c 8 5 
Ir no day be limited for che payment of money awarded, it 
_ muſt be paid within a reaſonable time, and the party to whom 
it is to be paid, is not bound to make & requeſt before he bring 
his action for the recovery of it. d) But it ſeems rather a ſtrict 
cConſtruction, that if the party who is to pay the money let a con- 
_ fiderable time elapſe, the other ſhould be at liberty to refuſe it 
when offered, and be permitted, notwithſtanding ſuch tender and 
refuſal, to ſue on the ſubmiſſion bond. —Such ſtrictneſs, however, 
was formerly adopted. Money was ordered to be paid, by an 
award dated on the firſt of May, The plaintiff brought his ac- 
tion, aſſigning the breach in the non-payment of the money, the 
defendant pleaded a tender and refuſal at Michaelmas, and the plea 
was overruled, becauſe the time elapſed was too long. (e)—There 
rr 
dmmencemer of the action, it is ſufficient; and this 
Fer law on the ſame ſubject. (f) 
A CONSIDERABLE number of years having elapſed ſince the 
making 


Ta) 22 Ed. 4.27. Brooke Arb. pl. 4. | d) 21 Ed. 4. Berleg, 
Hinton v. Crane. 3 Keb. 675, 6. (e. Jenk. 136. | 
e $i arbiter, me tibi certã diepe- | / Si dies adjeftus non fit, ineſt 

euniam dare juſſerit, tu accipere nolu- | quoddam modicum tempus, quod ubi 

iſti : poſſe defendi, ipſo jure pœenam | preeterierit, pena ſtatim peti poteſt; et 
non committi. Sed fi poſtea tu para- tamen fi dederit ante acceptum judici- 
tus ſis accipere: impune me non datu- um, agi ex ſtipulatu non poterit. Ff. 
rum; non enim ante feceram, Ff. I. I. 4. t. 8. ſ. 21. n. 12. Utique niſi ejus 
4. t. 8.1, 23. n. 3. ſ. 24. | interfuerit, tunc ſolvi. l. 22. 
| 7 
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making of he award, is no objeRion to the parties bring called 
upon to perform it. 
A rates n the teſtator 
was poſſeſſed of a conſiderable perſonal eſtate: the brother poſ- 
ſeſſed himſelf of it, promiſing to give a juſt account, and that the 
ſon ſhould have his ſhare of it; but diſputes ariſing between them, 
theſe were referred to arbitrators, and mutual bonds given to 
ſtand to the award: The arbitrators awarded that the perfonal 
eſtate ſhould be equally divided between them, and that each 
ſhould give the other a general releaſe. The brother having the 
greateſt part of the eſtate in his hands, promiſed to ſhare it with 
the ſon, according to the award; the ſon relying on that promiſe, 
gave his uncle a general releaſe, and wiſhing to have his ſhare, 
to enable him to diſcharge ſome debts which he had contracted, 
applied to his uncle, who pretending that he had not money, 
| borrowed 200). of one Hody, and zool. of one Holland, for which 
he gave his bond, and advanced 3ol. of his own money, and took 
a a mortgage from the ſon as a ſecurity for the payment of the 
530l.— The ſon could never bring his uncle to account, and to 
divide the teſtator's eſtate according to the award. When the 
ſon tendered. to his uncle the 53ol. with intention to have his 
delivered up, the latter declared that on a juſt and fair 
account there would be nothing due, and that therefore he ſhould 
have his mortgage delivered up to be cancelled. —The brother 
made his will, appointing his wife executrix, and died. The 
' widow proved the will, and the ſon exhibited his bill againſt 
her, praying that he might have his ſhare of his father's eſtate as 
awarded to him: the defendant confeſſed the charge in the bill, | 


* e Jones Kain de B 
bres dari juſſerit, nec datum erit : licet 
paoſtea offeratur, attamen ſemel com- 
miſſam pœnam compromiſſi non eva- 
neſcere : quoniam ſemper verum eſt, 
intra Kalendas, datum non eſſe. Sin 


autem oblatum accepit, pœnam petere 
non poteſt, doli exceptione removen · 
dus, contra ubi, duntaxat dare juſſus 
eſt. Idem ait, $i juſſerit me tibi dare, 


et valetudine fig impeditus, quo minus 


| nccipins, aut alia juſt&ex cut: :Proeu- : 
lum exiſtimare, pœnam non committi 
nec fi, poſt Kalendas, teparato accipere, 
non dem. Sed ipſe recte putat duo eſſe 
arbitri preceptaz unum, pecumiam 
dart, aliud, intra Kalendas dari. Licet 
igitur, in pcenam non committas quod 
intra Kalendas non dederis, quoniam 
per te non ſtetit; tamen committis in 


eam partem, quod non das. ſ. 23. 


but 
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inſiſted that ſhe ought not, either as executrix of her huſband, or 
otherwiſe, to be drawn into account; for that her huſband lived 
twelve years after the award made ; and faid, that though Hody's 
debt was paid, yet ſhe had been ſued for Holland's, and had paid 
it, and that on payment of that and other ſums expended by het, 


the was willing to aſſign the mortgage. 

THe court decreed an account and diſtribution of what was 
awarded, as well as a redemption of the mortgage, but that the 
account of the mortgage ſhould be taken apart and not attend he 
account on the award.—That the maſter ſhould compute what 
money was due to the defendant, and on payment of that ſhe 
ſhould reconvey the mortgaged premiſes to the plaintiff, That 
the maſter ſhould inquire whether the award bad been performed 


by the brother, and if it had not, then that the defendant ſhould = 


, in ſuch manner as the maſter ſhould appoint. (a) 
Ir the arbitrators award that a ſuit de- 
What foal be a pending in Chancery between the parties, 
Breach of the Award. ſhall ceaſe; it is no breach if the plaintiff 
| in the bill file another in the ſame cauſe, 
if he do not ſue out proceſs on it; for it is ſaid, till proceſs be 
: ſued out, a ſuit is not properly depending, and till that time the 
defendant cannot be ſaid to be moleſted : that this reſembles the 
caſe of a counterbond from the principal obligor in an original 
bond to fave his ſurety harmleſs ; where though the original bond 
be forfeited, yet this in itſelf is no damnification, and the counter- 
bond is not forfeited till ſome actual damage happen to the 
ſurety. (b) 

Ir an.award eder that the defendant hall benign to the plain- 
tiff certain mortgaged premiſes, it will be a breach if he do not 
reaſſign without requeſt. (c) | . 
Ax award that all ſuits ſhall ceaſe between A. and B. does not 
| e B. and a third per- 


Pry Sweet v. Hole. Ca. Temp: | 98. 1 Rol. Rep. 9.8. Cro. Jac. 340. 
Brownl. 123. | 24 ah 


| Finch, 384. 


(b) Freeman v. ING 2 Bulſtr. (c) 114, Ram. 23. 


„ 
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ſon on the other, and conſequently the proſecution of a fut be- 
tween ſuch parties is not a breach of the award. (a). 72 
A CONTINUANCE from term to term is no breach of an award 
that the plaintiff in an aden mal not proſecute or proceed dur- 
ing the ſame term. (5) 
.. ö b the ual 
Il. or zl. and coſts of ſuit in an action of treſpaſs between the 
plaintiff and defendant, as ſhould appear by a note under the at- 
|  torney's hand, © at the pleaſure of the defendant.” — The queſtion | 
was, whether the defendant was bound to procure the note of the 
attorney, and to make his election, or the plaintiff. was bound to. 
tender him the note, before he could bring his action and aſſign | 
a breach in the non-payment of the one or the other. This 
_ queſtion, it was argued, depended on another, which was this ; 
whettier, in i becker cls; the e ras 19 be catered 2s 
a ſtranger to the plaintiff; for if he was, it was not incumbent on. 
the plaintiff to give notice to the defendant of the ſum due by the 
= note, but the latter was, at his peril, to procure it from the attorney ; 
| but, if the attorney was to be conſidered as the ſervant of the plain-, 
tiff; and it was in his power to compel him to deliver the note, then 
the defendant was not bound to make his election till that was de- 
| livered to him. The judges were at aloſs how to determine, and 
the court not being full, the queſtion was adjourned. —Bur after- 
wards the ſubject was reſumed, and judgment given in favour of 
the plaintiff, on the principle, that, though the. attorney is to 
many purpoſes the ſervant of the principal, yet in the caſe before 
the court, it did not lie in the knowledge of the plaintiff, to what, 
the ſum amounted, and he could not compel the attorney to 
make the note. Cc But this judgment is open to ſome obſerva- _ 
tion. Muſt not the attorney be conſidered as the agent of the 
plaintiff? and, if he had refuſed to make the note, at his requeſt, 
= might he ot have born compelled, by an application tothe court 
for that purpoſe? 
bs. by avid ends in amibicefeotrm icht 
one of the parties ſhall ceaſe a certain ſuit which he has againſt - 


(a) Barnardiſton v. Fowlyer. 10 (b) Gray v. Grey. Cro. Jac. 525. 
Mod. 204, 5. * 


{c) March. 109, 157. 
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the other; it may appear trifling to lay it down, as an important 
point, that it will be a breach in the plaintiff in the ſuit to proſe- 
cute it to judgment afterwards in the ſame term : but it was, in 
truth, ſeriouſly argued that this was no breach of ſuch an award; 
becauſe, by fiction of law the judgment relates to the firſt day of 
the term, and therefore the award being made in the middle of the 
term, was of a thing which it was impoſſible for the party to per- 
form; the ſuit having ceaſed by the judgment, by relation, before 
the award was made.—And ſuch is the imbecility of the human 
mind, when its views are contracted by the technical dogmas of a 
ſingle ſcience, that the judges, inſtead of reje&ing this as mere 
jargon and abſurd nonſenſe, very gravely obſerved, that though by 
fiction of law, every judgment related to the firſt day of the term, 


yet as the plaintiff had in his declaration expreſsly averred that 


the defendant, after the time of the award made, had continued to 
proſecute his ſuit to judgment, and though it appeared to be of 


che ſame term, yet the defendant ought to have taken advantage 


4 fn (a) 


' IF an award be that the one ſhall make a leaſe for a um of 


years to the other- rendering rent, and the leaſe be accordingly 
made, and the tenan: do not afterwards pay the rent, this is no 


breach of the award on the part of the tenant, nor is his ſubmiſſion 


bond forfeited ; the remedy of the leſſor for his rent is the ſame 
as in every other caſe of landlord and tenant; the award was 


completely performed -by his acceptance of the leaſe with the 


rent reſerved. (b) 


So, if it be awarded that the defendant eiiter into a bond for 


the payment of money to the plaintiff at a future day ; if he give 


the bond, that is performance of the award, and by non-payment 


at the day, he will forfeit only the bcnJ awarded, not the bond of 
ſubmiſſion. (c) 


So, in the caſe of an award to give a pets for the payment of 
money, — 0 accordingly will be performance, 


rw. 2 Jac. Yel- | More. 4. pl. f. there faid to be 
verton 3 | 28 Hen. 8. | 


(6) Beal, 15 pl. 16. 27 Hen. 8. | (Cc) Str. 903. 1 Barnard. 463. 
and 
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ind the ee alt on hoa-peymcat be confined TG 
on the note. (a) 


DAG be Gs ds Gt? «mie ds 


terre-tenant of the land out of which the rent iſſues, © that tbe 


grantor ſhall ſtand acquitted of the rent,” the grantee is not bound 
dy this to give the tenant a releaſe ; it is ſufficient if he never 


purine any redzedy for the recovery of the rent, by ation or 
diſtreſs. ) 


c H Ar. VI. 
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THE AWARD OR UNPIRAGE IS PROPERLY MADE. 


u ne low, 96. 

"habe cies cher the UI ee 
ſue for the penalty expreſſed in the ſubmiſſion. (c) But with us 
the remedy is various, according to the various forms of the ſub- 


miſſion. 


| Taroven the ſubmiſſion be verbal, it has been ſeen, (d) hat 
in all caſes an action may be maintained on the award, whether 


it be for the payment of money, or for the performance of a 
collateral act; where it was of the latter kind, however, it was 


not but by flow degrees that it was held that the act of ſubmiſ- . 
fion implied in itſelf a promiſe to perform the award; before the 


courts went ſo far, they held that the promiſe was collateral to 


the ſubmiſſion, and that where it was laid to have been made at 
the ſame time with the ſubmiſſion, proof of the latter might have 


been conſidered by the jury as a foundation for preſuming the 
former : but if the promiſe had been laid to have been made at 
any ether Gum, Rough on Go Tae Gag wok — 


(a) Booth v. Garnett; Str, 2082. | (e) Vid. p. 5.6, 
(6) » Bulkr. 96. * | (d) P.8. 


8 
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then in an addon on the caſe, proof muſt have been given of an 
actual promiſe. (a) | 

WHERE the award, on a parol ſubmiſſion, i is for the payment 
of money, the action on the award may be an action of debt as 
well as where the ſubmiſſion is by deed, and as well where the 


award is verbal, as where it is in writing. (b) It may alſo be 
an action of aſſumpſit : in all other caſes on a parol ſubmiſſion, an 
efſumpſit is the only ſpecies of action that will lie. 
WHEN the -courts would not ſupport an action on 2 aww 
of a collateral thing, where the ſubmiſſion was verbal, unleſs 


there were actually mutual promiſes to ſtand to the award, on 
conſideration of a dertain ſpecific ſum, it was, of courſe, ne- 


ceſſary that the declaration ſhould run in ſome ſuch form as this; 
« Whereas certain differences ſubſiſted between the plaintiff and 


the defendant, and they had ſubmitted themſelves to the award of 


J. S. concerning the premiſes, and in conſideration of 6d. given 
by the one to the other, the one aſſumed to the other to ſtand to 
his award, that aſſumption being ſtated in the terms of it. {c) 
When mutual promiſes only were held to be a ſufficient founda- 
tion for this action, it was no longer neceſſary to ſtate any con- 


ſideration for them in the declaration: when the act of ſubmiſ- 


fion was of itſelf conſidered as an implied promiſe to perform 
the award, it became of courſe ſufficient to ſtate the ſubmiſſion. 
Ix all actions on the award however, whether debt or aſſumpſit, 
it muſt neceſſarily be ſhewn that the parties ſubmitted, before 
che award can be properly introduced; and that ſubmiſſion muſt 
be ſhewn in direct, unequivocal terms; * that the arbitrator was 
nominated © on behalf of the defendant,” is not ſufficient ; it 
muſt appear that he was in effect nominated by the defendant, 


which, the former expreſſion, it is ſaid, does not ſufficiently im- 


(a) Vid. Read v. Palmer. P. 24 | 354, are actions of debt on the bond, 
Car. Al. 69, 70. but it does not whether either 
(b) T do not find any direct auto- the ſubmiſſion or ; award was ver- 
rity for this, but the. general tenor of | bal or in 
the caſes ſeems to juſtify the conclu- | (c) Vid. Goodman 1 v. Fountain- 


fron. —Smith v. Kirfoot. 1 Leon. 72. | Cro. El. 861. Con v. — 1d, 


and Ormlade v. Coke. Cro. Jac. lr. 


KA 


. 
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ports for the nomination may have been by ſome friend, to which 
the defendant might not have conſented. (a) | 

IT is alſo faid, that it muſt appear for what cauſe the parties 
ſubmitted ; (b) perhaps the reaſon may be, that it ought to ap- 
pear whether the award be according to the terms of the ſub- 

Tux ſubmiſſion, too, muſt be ſo ſtated as to correſpond 
with the award and ſupport it; otherwiſe the plaintiff cannot 
have judgment; therefore, where the declaration recited © that 
certain differences had ariſen between the plaintiff and the de- 
fendant, and that they had ſubmitted to the arbitration of J. S. 
who had awarded, of and upon the premiſes,” that the defend- 


ant ſhould pay to the plaintiff 3ol. in ſatisfaction of all ſums due 


to him out of the eſtate of one Woolly,” and the breach was 


aſſigned in the non-payment of this money; though a verdict was 


given for the plaintiff, yet the judgment was arreſted, becauſe it 


did not appear by the ſubmiſſion as recited, that the defendant 
was executor, adminiſtrator, or truſtee for Woolly, or that he 


had any thing of his, or had ſubmitted on his behalf. (c) 
Wu the action is on a mutual aſſumpſit to pay a certain 


ſum on requeſt, if the defendant ſhould not ſtand to the award, 
an actual requeſt to pay that ſum, before the action brought, 


muſt be ſtated; for in a caſe like this the requeſt is an eſſential 
ting to intitle the plaintiff to his action; and there is a dif- 
ference between a mere duty and a collateral fum ; in the firſt 
caſe, as where there is a promiſe to pay on requeſt, all ſums lent 
to the defendant, no actual requeſt is neceſſary; the bringing of 


the action is a requeſt; but in the latter caſe, an actual requeſt 


is neceſſary, becauſe the promiſe of payment on requeſt is as a 


penalty, and collateral. {4 And the averment © that though re- 
queſted he had not paid,” is not a ſufficient allegation of the re- 


queſt made; it muſt be ſhewn, by poſitive affirmation, 3 
. 


(a) Dilly v. Polhill. 2 Str. 923. 1 (d) Birks v. Trippet. x Sand. 


(6) Brooke Arb. pl. 34, cites 5 Ed. 33. 2 Keb. 126. 


4. 1. which ſeems a wrong citation. ce) Semb. for in the caſe here cited 
{c) Adams v. Statham. 2 Lev. 1 were in- 


2 2 61. 
_ In 


| 


YO, 1 A ur 


Is an ation on the aſſumpſit to perform the award, Gi rhe; 
tiff may affign ſeveral breaches ; this caſe is not like that of a 


penal obligation, in an action on which at common law, one 
breach only could be aſſigned, that being ſufficient to forfeit the 
obligation; but, in the aſſumpſit, only dimages are recoverable 
according to. the extent of the loſs ſuſtained by the plaintiff on 
account of the non-performance, and that may ariſe on every 
breach. In ſuch a caſe, however, if one of the breaches be aſ- 
ſigned in non-performance of a part of the award which is void, 
and intire damages be given, the judgment will be arreſted : 
thus, when an award of a releaſe to a time beyond the ſubmiſ- 
fion was held to be void, if it had been awarded that the de- 


fendant ſhould pay 151. to the plaintiff in ſatisfaction of a judg- 


ment, and that he ſhould alſo releaſe to him all demands to the 


time of the award; and in an aſſumpſit on this award, the breach 


had been aſſigned in non-payment of the money, and in not 
giving the releaſe, if then intire damages had been given, a judg- 


ment on that verdict would have been erroneous. (a) 
Wx the ſubmiſſion is by bond, if the award be for the 


payment of money, an action of debt on the award lies, as well 
as an action on the bond; (b) but the latter is the action moſt 
uſually brought, in which the order of pleading commonly ob- 
ſerved is, that the plaintiff declares on the bond as in ordinary 


_ caſes of actions on a bond; the defendant then prays oyer of the 
condition, which being ſet forth, he pleads that the arbitrators 


or the umpire made © no award; then the plaintiff replies, not 
barely alledging that they did, but ſetting forth the award at 
large, and affigning the breach by the defendant, and on that the 


whole queſtion ariſes as on an original declaration.—The de- 
fendant then either rejoins that they made no ſuch award,” on 
which the plaintiff takes iſſue—or, he demurs, and the plaintiff 


Joins in demurrer. (c) 
Wurz by the condition of the bond, the award muſt be 
made before a certain day, he . — 
ta Jenk. 264. vid. Yelv. 35a die- (b) Vid. Str. 923. Freem. 410, - 
tum which ſeems contra, with reſpect | 415. 
io the intirety of the damages. be) $5 Ed. 4. 108. Brooke pl. 33. 


ſimply 


a” 
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gay har no award was made, may plead that no award was 
made before that day, becauſe he is not bound to perform an 
award made after it; chen the plaintiff in his replication muſt al- 

: r n 1 — 


e n en en . 
——— muſt indook ne. — was made 
ner or not; r be com- 
pletely ſtated. (b)—But an allegation under a © videlicet will 
be ſufficient: thus, * that the arbitrators, after the execution of 
on ſuch a day, made their award,” is ſufficient. And a diſtine- 
tion is taken, between a caſe, where the words under the © vide- 
licet” are repugnant to the preceding matter, and where they 
are not; in the former they are merely ſuxpluſage, and muſt be 
rejected; in the latter, they are an affirmation ſuffleiently poſi - 
_ tive that the award was made; on the day mentioned aftet: the 
< yidelicet,” and no other day can be:preſumed. (c) 
Io chis the defendant cannot rejoin, by ſaying that the arbitra- 
tort gave him no notice before the day, of any award made; for 
independently of any objection that might be made to the ſub- | 
ſtance of the rejoinder, on account of the arbitrators not being 
bound to give notice of the award, (d) it is a departure from 
his ples, by which he had denied the exiſtence of any award at 
fendant wiſh to avail himſelf of want of notice, he muſt ſet the 
award forth in his plea, and then aver that he had no notice of 
it before the day. (f) This, however, ſeems an inconſiſtency; 
for how can he ſet forth that of which he had no notice? and if 


in sad he be enabled, at the time of his lea, to ſet forth the 


award, he will ſtill, in many caſes; be bound to perform it, 


though he had no notice on the day when it was made. The 
plaintiff too, might take iſſue on the fact, whether the defendant 
knew of the award before the commencement of the action.— 


(a) 31 H. 8. ann (4) Vid. p. 6773. 


(6) x Sid. 370. 
(c) 1 Saund. 169. » Keb, 361, 388 
3 Bur. 1729, 1730. 


ce) Reilw. 175. a. 
Id. ibid. 
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And it appears, by ſubſequent reſolutions, that, where the don⸗ 
dition of the bond contains a proviſo, © that the award ſhould be 
made and delivered to the parties, on or before a particular day,” 
by which a delivery accordingly becomes effential to bind the 
parties, the defendant © proteſting that no award was made, 
may alledge as a plea; © that aſter the making of the bond, and 
before or on the day appointed, no award was delivered to the 
rr 
bond. (a) 
| | by the St cm contraiit this bes u in hd, hat ho 
| malt do it in diveſt terms, alledging expreſsly that the arbitra- 
tors made their award, ſetting it forth with certainty, and that 
they delivered it to the parties in writing withia the time limited. 
AIt will not be ſufficient, it is ſaid in ſome places, (i) to alledge 
| the delivery, by way of inducement, in ſuch terms as theſe, 
That the arbitrators having, at ſuch a time and place; under- 
taken the burthen of the award, after the execution of the bond 
and before the day appointed; by their award made in writing, 
and then and there delivered by the faid arbitrators to the faid 
parties awarded, &c.“ It is however only ſaid, in this caſe, that 
all the juſtices argued againſt the plaintiff, but no judgment was 
given. In another book; Cc. e eee 
delivery in this manner by inducement is ſufficient, | 
Tus proviſo contained in the condition of the ſubmiſſion 
-bond was, that the award ſhould be made and ready to be deli- 
vered by three o'clock in the afternoon of the ſixth of April: 
the defendant pleaded that the arbitrator made no award of the 
premiſes before three o'clock of the day aforeſaid in the condi- 
tion aforeſaid ſpecified: it was obj ected that this plea was un- 
certain, becauſe there were two moments of time which might 
ſatisfy the words three o'clock ; and the award might have been 
made before three o'clock in the afternoon, though it was not 
made before three in the morning; the court held that this would 
e We ANON 


(a) Bendl. 39. Benl. 368. K. | 650 Dyer 243. b. 
402. | ſc) Cro. Jac. 285. * 
8 


ew ADE. 6 
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an caſe, ut aa be hd replied, the age on vas not now open 
to him. (a) | 

Ex thing neceſſary to ſhew that the award was made ar- 
cording to the terms of the ſubmiffion; muſt be ſtated by the 
plaintiff; as, if the ſubmiſſion contain a proviſo that the award 
be made in writing of ore tenus before two witneſſes, it is not 
ſufficient to ſet forth an award alledging it to have been made 


ore tens; —: . a omata ad rn a | 


980 formerly if the proviſo had been that the awaid ſhould 
be by deed indented, the plaintiff muſt have alledged it to have 


been ſo; otherwiſe it was thought, it would not have W 5 


that the arbitrators had purſued their authority. Cr) ag 
So, where the condition contains a proviſo that the award 


be put in writing under hand and ſeal of the arbitrators; in 


pleading it muſt be ſaid to have been made under hand and ſeal, 
and not under ſeal only. (4)—But, when the proviſo requires 
that the award ſhall be ready to be delivered, it is not neceſſary 
do alledge that it was ready; e eto ranting 
the allegation of the later implies the former. (e) 


Bor where the proviſo was, that the award ſhould be made 


and ready to be delivered- on or before a certain day, at a certain 
ſhop in London; and the plaintiff ſhewed an award made at 
York, ſaying that it was ready to be delivered at the ſhop in 


| London, this was adjudged to be a void publication and delivery, 


becauſe a particular place was appointed, where the parties were 
to expect it, and not elſewhere. (/) It has alſo been held that, 
in this caſe, an © ayerment that the award was ready to be de- 
livered according to the form of the condition, was not fuſh- 
death ade: e e e neg and that a 


une . ce ad x. Girling. 8 2 Mod. 


Raym. 123, 124. 77, 78. 
(b) Wilſon v. Conſtable. Lutw. | (#) 3 Keb. 739. x Lev. 133. 6 
536. | Mod. $2. 2 Ld. Raym. 989. 


00: » ih 156. but ge page (f) Vid. Hardres 399. 1 Show. 
98, 242. Carth. 258. 3 Mod. 330. 

3%, Bull Scot v. Scot. Traire La. Raym. 115. Freem. 416. 2 Rol. 
v. Traire. 2 Rol. Rep. 243. Sallows Rep. 193, 194 Cro. Jac. 578. 
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delivery at another place would not be ſufficient, notwithſtand- 

ing the party's acceptance, though it was obſerved that the in- 
 ſertion of a particular place in the proviſo, was only that the 


parties might go there to ſee the award. (a). 

IT is not neceſſary to ſtats the date of the award; if it be al- 
ledged to have been made on a day which is within the time of 
the ſubmiſſion, that is ſufficient, and then it ſhall be intended to 
une 
the delivery. (b) 

Ir is held, in 2 great many books, that the plaintiff muſt 
mention the place where the award was made, becauſe, it is ſaidz 
the place is iſſuable, and matter of fubſtance ; (c) however, it is 
allowed to be ſufficient, if the place appear by way of recital. (4) 
I Int introducing the award, after having ſtated that the parties 
ſubmitted to the award of the arbitrators. by name, it will be ſuf- 
ficient afterwards to ſay, that the aforeſaid arbitrators, without 
| repeating their names, proceeded to conſider the matters, and 
made their award; becauſe the word © aforeſaid” refers to the 
arbitrators mentioned before ; and for the ſame reaſon, wherever 
in any ſubſequent part of the pleadings they are introduced, it 
may be done by the ſame epithet without name. (e) But if the 
name be miſtaken in any part, that, it is ſaid, will render the 
| pleading bad. In ſetting forth the condition, it was expreſſed to 
be, to-ſtand to the award of two by name, and if they made no 
award, then to the umpirage of Randolfe” Wulley; the de- 


fendant pleaded, that neither the aforeſaid arbitrators, nor the faid 


* Ranulf” Wulley, made any award: this was held not to be a 
and the word 4e aforeſaid” prefixed to Ranulf was not ſufficient © 
to remove ſo weighty a difficulty in the opinion of two of the 
judges; (f) though another (g) took a diſtinction between the 


making of the award itſelf, and the manner of pleading it, ob- 


_ (a) Elborough v. Yates. 2 Keb. | 72. et vid. 9 H. 6. 5. and Cro. Bl. 66. 
374. 3 Keb. 69, 125. Butthejudg- | (4) = Keb. 390. 
ment is reported contra in 2 Lev. 68. | oy Sunny — 1 Rol. 
| (6)'6 Mod. 244. 2 Ld. Raym. | Rep. 271. | 
3076. Salk. 76, 498. 3 Bulſtr. 31s. | D Coke and Houghton. 


* 


(c) vid. Cro. El. 758. 2 Vent, | | (4) Dodderidge, 
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ſerving, that where the ſubmiſſion was to Randolfe, and the 
award was made by Ranulf, this was another man, but it ſeemed 
otherwiſe in pleading, for here the word aforeſaid aſcertained Ra- 
nulf to be the fame man as Rantlolfe. 
| Ir was anciently held, that the plaintiff, after ſetting forth the 
award, muſt ſhew that he had himſelf performed that part which 
he was ordered to perform, unleſs by the terms of the award the 
A 
. the plantiff. (a) | 

Bur now there are only two caſes in which the plantif muſt 
even ſeggelt performance on _his- part: the firſt is where the 
part awarded to be done by him is void, and cannot be enforced 
by the law, and unleſs he avers performance, the defendant may 
odject to the whole award for want of mutuality. (5) The ſecond 
is where, by the terms of the award, performance on the part of 
the plaintiff is a condition precedent to that on the part of the 
defendant ; for there he muſt ſhew that he has done every thing 
neceflary to intitle him to call on the oppoſite party. But ten- 
der by the plaintiff, and refuſal by the defendant, will be ſufficient, 

unleſs the thing to be done by the ping can by dons without 
the concurrence of the other. 


 'Tavs, where the ſubmiſſion was concerning certain hands and 


 thearbitrators awarded that the plaintiff ſhould, on the ſecond of 


March then next following, pay to the defendant 71. 10s. for 
every acre of the land, to be meaſured by an able meaſurer in the 
preſence of the arbitrators and umpire, or ſome or two of them, 
after the rate of ſeven yards to the pole; on payment of which, 
the defendant, his heirs or affigns, ſhould paſs, convey, or ſur- 
render to the plaintiff or his heirs, or ſuch as he ſhould appoint, 
all the faid lands, with warranty againſt the defendant and his 
heirs, and all claiming under him; or in default of ſuch payment, 
the plaintiff and his heirs ſhould ſeal and deliver a releaſe of all 
his claim to the ſaid lands, and every part of them, and a general 
___—_ 4 _ 7 7 the plaintiff having 


70 vid. Brooke 45. . vr. been and th year books Fk.. 
0 Vid, ante p. 168 et ſeq. 


03 ſtated 


* 
* 
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ſtated this award, averred that it had been tendered: ta the de- 
fendant on the day limited for the making of it by the ſubmiſſion, 
according to the effect of the condition; he alſo averred an ad- 
meaſurement made the ſame day, according to the effect of the 
award, on which the lands were found to contain 12 acres, at the 
rate of ſeven yards to the pole, and 8ol, were the ſym to be paid, 
which he had tendered accordingly, but which the defendant had 
refuſed to receive, and that the plaintiff had requeſted him to 
paſs a ſurrender to him and his heirs, which he had alſo refuſed. 
This appears to have been thought the proper mode of pleading 
in this caſe, (ag) 
A DISTINCTION is taken with reſpect to the manner of 8 : 
claring in an action of debt on the award itſelf, and the manner 
of ſetting forth the award in the replication jn an action on the 
ſubmiſſion bond; a diſtinction which, when it was inſiſted on 
that every award ſhould appear on the face of it to be mutua 
was of more importance than it is at this time. Fr, 
Ix declaring on the award, it is not neceſſary to ſet forth any 
more of it, than is ſufficient to ſupport the plaintiff's claim to the 
money awarded: it was not neceſſary, even in former times, in 
tis action, to ſhew an award that was mutual; if the defendant 
wiſhed to impeach it, by ſhewing that it was not mutual, or that 
there was any thing by way of condition precedent to the pay- 
ment of the money, he might do it by pleading. (b) Butinan 
action on the bond, the award muſt have appeared to be mutua], 
as ſet forth by the plaintiff, In an action on the award too, the 
plaintiff might declare, that among other things it was awarded: 
whereas on the bond, © among other things” would have viti- 
ated the replication. (+ c) Farther than this the diſtinction does 
not appear to be very eſſential; for, in every other reſpeRt, the 
mode of taking advantage of any variance between the award 
ſet forth and the real award, is the ſame; as is alſo the effect of 
that variance, * it be t or not. 


(a) Hunter v. Benniſon. Har- cited x Bur. 281. vid. 1 Rol. Rep. 437. 
dres. 43, 44. I Ce) Vid. Litt. 312, 313. 1 Mod. 
(6b) Smith v. Kirfoot. 1 Leon. 36. Comyns. Tit. ae. I. 2. 

72. Leake v. Butler. Litt. 312, 373, I. 1 
Ir 
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Irxr the plaintiff ſet forth the awyard with a profert in curia, the 
_ defendant craves oyer,. and demurs for the variance; if the plain- 
tiff ſet forth the award without the profert, the defendant anfwers 
< no-ſuch award,” on which iſſus is joined: if, on the demurrer, 
the award ſet forth vary materially from the real award, judgment 
will of courſe be given againſt the plaintiff; if, on the iſſue 
zoined, .the award ſet forth differ materially from that given in 
evidence, the judge will direct the jury to find for the defendant ; 
if there be no material variance, in the one caſe judgment, and 
in the other a verdict, will be given in favour of the plaintiff.” In 


the caſe of a general verdi& in his favour, it muſt be preſumed, 


that there was no material variance; if at the trial it be doubted 
whether the variance be material or not, a ſpecial verdict may be 
taken, and the queſtion argued in court, as on a demurrer. (a) 

Tu form of declaring in debt on the award is ſaid to have 


been taken from a writ in the regiſter, in which ſo much only of 


the award is ſet forth as is neceſſary. (ö) That writ, however, 


is very far from juſtifying the aſſertion. It is a writ in treſpaſs 


on the caſe, ſued by the party againft whom the award is made 


for the payment of money to the other at a future day, againſt 


ann 
pointed. (4) x“! 

\ Tazns is a diſtinction better founded, with reſpect to the de- 
ite plea, that de Gl not fubmit. In the action on the 


| | Co) Fordundy, dave x Salk. | ad decem libras — 
92. 8. C. Foreland v. Hornigold. | ad certos terminos nondum elapſos ar- 
1 Ld. 14 715. Perry v. Nichol- bitrati fuifſent et adjudicaſſent: pre- 


ſon. 1 Bur. 278. diftus tamen C. pro debito preædicto 
(6) Per Ld. Mansfield. 1 Bur, | verſus prefatum B. coram prafatis 
280. and in Litt. 312, 313. juſtitiariis proſequitur, et ipſum B. ea 


(b) —Oftenſurus quare cum lidem | occaſione laboribus variis et expenſis 
B. et C. pro certis debatis inter ipſos | plurimis multipliciter fatigat et in- 
motis, in arbitrium T. et E. ad hoc | quietat minus juſte, in ĩpſius B. dam- 
| on Aw. N. 2. fr num non modicum et gravamen ut 

nibus ſe poſuiſſent et ſubmiſiſſent, et | dicit, xc. Reg. 311. a. 


O4 and 


award, there is nothing which can preclude the defendant from 
the benefit of this plea : before he can plead at all, the plaintiff 
ee every thing neceſſary OUS HH ORs - 
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ate cantradit himſelf by — he 
did not ſubmit; but in, an action on the bond, ſuch a: plea is not 
good. The plaintiff, in his declaration, only iets ſorth che bond, 
from which it, does ngt appear from what-cauſc it was given ʒ the 
„ cannot therefore, at that period, immediately. plead 

that he did not ſubmit, becauſe by ſo doing he will ſhew/ that he 
knows che condition; of che bond to contain his ſubmiſſiom; .when 
he prays oyer of the condition, and that is conſequently given; 
he cannot then plead chat he did not. ſubmit, becauſe the condi- 
tion implies that he did: if he wiſhes to have the effect of ſuch a 
| plea, he muſt plead that it is not his deed. (a) 

Mon exactneſs is required in ſetting forth e A 
vechal awand; the former muſt he ſtated more particularly, every 
reference heing to ſome particular part of the award itſelf, and 
nat to any thing alledged by inducement. But it as. hot neceſ- 
ſary that a verbal award ſhould be ſo exactly ſnewn, becauſe it 
may be very difficult to prove the preciſe words; the effect and 
ſubſtance is ſufficient: thus, where the plaintiff, by inducement, 
that the arbitrators having undertaken the burthen of the award, 
ordered, among other things, that the defendant ſhould pay to 
the plaintiff all ſuch monies as he had expended about the ſuit 
aforeſaid: it was held that this ſhewed ſufficiently that the award 
' WrERE the ſubmiſſion is to arbitrators, and in their default to 
an umpire, the defendant, after oyer of the bond and condition, 
mult not merely ſay that the arbitrators made no award, but that 
neither they nor the umpite made any, otherwiſe his plea will 
be incomplete, and the plaintiff may demur to it: but if, inſtead 
of demurring, he chooſe to reply, it is not neceſſary for him ta 
take any notice of the arbitrators, but ANNE 
forth an award made by the umpire. (c + 

AFTER ating the award, e aka a breach by 


{a) Keind v. Carter. » Kcb. 73. | 242. Vid. the pleadings in that caſe, 


1 Sid. 290. Vid. 2 Str. 93. (<) Hinton v. Crane, 3 Keb, 
69 * 2 Vent. 8 
the 
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Jeſs that be aſſigned the defendant may demur to the replication ; 


tte plea of no award“ is a total denial of ll cauſcof action, ani 


thereſore the plaintiff does not anſwer it without ſhewing a 
breach. (a) -And if the defendant, inſtead of demurring; rejoin 
chat che award ſet forth is not the deed of the arbitrators named, 
or chat they made © no ſuch award; though the fact be ſound in 
favour of the plaintiff, yet he ſhall not have judgment, becauſe 
on the whole of the record, no cauſe of action appears. (50) 
Ir after ſetting for the whole award, the plaintiff aſbgn che 

breach in a part which is void, the effect will be the fame as if he 
aſſigned no breach at all; but though part of the award ſet forth 
de void, yet if, notwithſtanding that, the remainder be good, an aſ- 
ſignment of a breach in any part of che latter will maintain the 
ſhall enter into a bond to the plaintiff; this being void as to the 
ſtranger, the breach muſt not be affigned, chat the defendant 
and the ſtranger did not enter into the bond,” but © atiths de- 
fendant himſelf did not enter into it. fe}  ' 

- WHERE money is awarded to be neee 
lar day, it has been held that, in affigning the breach, it muſt not 
be merely ſaid, that it was not paid on the day; it muſt be add - 
ed that it was not paid before the day; and this is faid to be the 
neateſt way of aſſigning the breach in this caſe. (4) Butinano- 
ther caſe, where an objection of this kind, ſeemed to be that which 
moſt affected the manner of pleading, it was held that an allega- 
tion of non-payment'on the day implied that it was not paid be- 
fore the day. (e Perhaps a diſtinction may be made, between 
an allegation of payment on the day, in the active or in the paſ- 
five voice; if it be ſaid that © he did not pay on the day, that ap- 
plies to the ſimple fact of payment at that particular time, and 
does not imply that he did not pay before: but © that the money 
RELIES N on wo a n 


„ dy 


* W 121. Yelv. TY 234. 2 Mod. 309. 12 Mod. $85. 
. Nr „Fletcher. Yelv. 153. (4) 12 Mod. 585, 6. 
(c) b. 165. 3 Bulfr. 313. (e) Bridg. 91. 


2 Keb, 601. 1 Ld. Raym. 114, 123, FE” 


unpaid. 
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unpaid. ——Howeyer without adverting to ſuch a diſtinction, it 
has ſince been held that though payment before the day will be 
good evidence of payment on the day, where payment on the 
day is pleaded; yet, in pleading, parties ought to purſue. the 
words of the condition. (a By the latter words, I ſuppoſe, it is 
very words of the award. However the breach will be ſufficiently 
affigned by alledging that the defendant did not pay according to 
the form and effect of the award aforeſaid; the rule of pleading 
in ſuch a caſe, being that where the day of payment or perform- 
ance appears before on the record, there, in averring perform- 
ance or in aſſigning a breach for the want of it, the day needs not 
te ao brandy oi 
to a former part of the record. (b) _ 
-3f chile fin Bute he that e ee en a ein goes, 
| and between certain hours, ſhall pay the plaintiff aſum of money ; 
in aſſigning a breach for non-payment, the plaintiff muſt not on- 
ly ſhew that he himſelf went to the place between the appointed 
| hours, and that the defendant was not there, he muſt alſo ſhew 
that he continued there till the laſt moment; it is not to be pre- 
ſumed, till the contrary be ſhewn, that he continued there till the 
laſt moment; for the defendant has no opportunity of ſhewing 
the contrary by a rejoinder, becauſe that would be a 3 
Amn | 
\ vane au titers c.ocbiundweamrt 
ſhould pay ann 28. 103d, In an action on the ſub- 
miſſion bond, on no award' being pleaded by the defendant, 
the plaintiff aſſigned the breach by averring the delivery on ſuch - 
a day, and the non-payment on the delivery. The defendant 
ant ſhould pay the money on the delivery of the award, yet the 
law, by a reaſonable conſtruction, would allow him a convenient 
time for payment, the award might have en delivered to him 


(a) 2 Vent. 221. 3 Lev. 293. 4 Fitzgid. 54, 55- 1 Barnard, 
(5) Lutw. 545. 12 Mod, 586. B, . 151. 


& 
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on his journey on the highway, at a great diſtance from his habi- 
tation, when it copld not be preſumed he had money to pay; 
and if this conſtruction were allowed, then the breach was afigned 
too ſtrictly: it ought to have been that the money was not paid 
on the delivery of the award, nor at any time after, But the ma- 
jority of the court were of opinion that the breach was well aſ- 
ſigned, and that it ſhould not be intended that the money was paid 


after, it ought to have been ſo pleaded'by the defendant. a) 

 -IF the award be that the defendant ſhall-pay a ſum of money to 
the plaintiff, when he ſhall be requeſted; in the aſſignment of the 
breach in non-payment, a requeſt muſt be directly ſtated, becauſe, 
by the award, the money is not due, but on ſpecial demand; there 
on contract, where no demand is neceſſary, and the cauſe of an 
award; and therefore an allegation that though often requeſted, 
the defendant has nat paid, vill be ae in the EPS 
but not in the latter, h 

Tux breach muſt always 45 aGgned with dach, eib 2s 
to ſhew that the award was made of the thing in which the breach 

is alledged: therefore, where the plaintiff, in his replication, al- 
ledged that the defendant had filed a certain bill in Chancery 
againſt him, ſetting it forth in the words of the bill, and thatafter- 
wards they had ſubmitted to arbitrators, who awarded that a 
* certain” ſuit which was depending in Chancery between them 

this was held to be badly pleaded, becauſe it did not appear that 
might have ſeveral bills in Chancery againſt the plaintiff. e) But 
it was admitted that if he had ſaid, that the arbitrators had award- 
ed that the © ſaid” ſuit ſhould ceaſe, this would have Gown that 
| the awapy yelond te the partoutar Bu oe ut.” 85 


8 Lutw. 329. | (c) Freeman v. Sheene. x Rol. 


b) W . Bri Cro. = C 
8 52. . 


$30, 


Ie 


after; and if in fact, it had been paid, within a reaſonable time 
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Ix the award be to pay the rent mentioned in 2 certain inden- 
ture, in aſſigning the breach, it is not neceſſary to ſet forth the in- 
-denture at large—but if it be that the rent ſhall be paid in ſuch 
manner and at ſuch times as is expreſſed in the indenture, then the 
-indenture muſt be ſet forth ankle manner and time 
a „ HCO 12-4 
| . the akertative that the defendant ſhall 
ene in afigning the breach upon this, the 
plaintiff muſt ſay that he has neither done the one nor the 
chat becauſe if he has done either, he has obeyed the award. (b) 
Wurnx ſeveral things are ordered to be done by che defend- 
ene it is ſaid, can affign a breach only in the non- 
performance of one where the action is on the bond, becauſe: an 
aſſignment of two breaches will be liable to the objection of 
double pleading. (e In a cafe, however, which occurred in the 
_fixth of che preſent king, it is only faid that it is not neceſſary to 
alTgn breaches of every matter in an award, becauſe the breach 
of any one is a forfeiture of the penalty of the bond; that if the 
breach be well affigned in one point, for which the award is good, 
the plaintiff muſt have judgment on demurrer for the whole pe- 
-nalty of the bond, and when he has once recovered that, he can 
FF 
e PT Ht | 
Wuxn the award is for the payment of money, EY 
plaindf brings his'68ion on the ſubmiſſion bond, but does not 
properly aſſign the breach, the court, it is faid, will not in gene- 
ſtances, becauſe he may have his remedy on the award itſelf. Ce) 
It appears, therefore, that judgment againſt the plaintiff, in one 
——— gone n e 


nn. 

eee ti n hat of cove- 
(6) Semb. contra. Sav. 10, where | nants, &c. does not ſeem to apply to 
one of the things is void. 3 the caſe of awards. 


Fe 21 H. 6. 18. b. Comyns Dig. {d) Fox v. Smith. 2 Wilf. 267, 9. 
Arbit.1. 6. The St. 8 and 9 W. 3. | vid. Addiſon v. Gray. S. P. Id. 
c. 11. ſ. 8. with reſpect to the aſſign- 293. | 
. actions on 4 /e/ Freem. 410, 415. 17 

i 3 . F 
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Ix the defendant, inſtead of pleading the uſual plea, © that the 


arbitrators made no award,“ plead ſome collateral matter, which 
if true, would be a bar to the aftian on the award, the plaintiff, 
without ſetting forth the award, or aſſigning a breach of it, may 


take iſſue on the plea, and go to trial on that fact; or if he doubt 


and put the whole of the cauſe on its validity. a/ 


of debt on an award under the hand and ſeal of the arbitrators3 


che words of the ſtatute, as applicable to actions of debt, are © all 


actions of debt grounded on any lending or contract without ſpe- 
_ cialty,” and though perhaps, in ſtrictneſa, an awurd, under the 


hand and ſeal of the arbitrator, may not, to all. purpoſes, be con- 
ſidered as a ſpecialty, that denomination, being, with propriety 


given only to an inſtrument under the hand and ſeal of the party 
who is to be bound by it, yet it may be ſo far conſidered as par- 
taking of the nature of a 


whe nhs: meh: ear. wes: calf ct 


imperfect remembrance : but this reaſon can never apply to a 


and ſeal of an arbitrator : the words of the ſtatute are applicable 
to debt of another kind, and the diciſiuns given on theſe words: 


alſo favour this courſe of argument.—The ftatute ſays, it ſhall 
extend to all actions of debt for arrearages of rent; but on theſe: 


words, it has been determined, that it was only an action of debt 


for arrearages of rent on a parol leaſe which could be barred by: 


the length of time, and that they did not extend to rent reſerved 


court, except Keeling, C. J. held that an action of debt on an 


(a) Ye. 25. 79. c. Jac, 300. 5) 2x Jac. e. 16. C i. 


Tube ſtatute of limitations (b) cannot be pleaded to an ation 


ſpecialty, as to be within the meaning 
of the ſtatute ; the purpoſe of that ſtatute was to limit the time 
for bringing actions on a ſimple contract without writing under 


caſe which may be ſo caſily aſcertained as an award under the hand 


— 
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words not being, © all actions of debt without ſpecialty gene- 
rally,“ but, © all actions of debt without ſpecialty, which are 
grounded on any lending or contract; this action was clearly 
not grounded on lending; neither could it with propriety be 
aid to be grounded on ſuch contract as was intended by the ſta- 
tute; it was true indeed, all actions of debt were founded on con- 
tract either expreſs, or implied by the law, and this was a con- 
tract implied, but had the ſtatute meant to extend to ſuch con- 

tracts, the words © founded on lending or contract“ would have 
been ſuperfluous and uſeleſs; and it clearly appeared what kind 
of contracts were meant, by coupling the word contract with 
lending; and if the more extenſive conſtruction of the act were 
adopted, it would extend to all ans of debt without ſpecialty 
whatever. Ca-) - 

| 2 mu” 
he cannot in general, after the replication, rejoin any thing elſe 
than that there was © no ſuch award: if the award be void, he 
muſt demur, becauſe a void award, is as no award, and the bond 
is not forfeited by non-performance. h He muſt not rejoin 
that the award is void, becauſe that is a departure from his 
_ plea. (c) Nor can he alledge payment or performance. of the 
thing, in which the breach was aiſigned, for that will alſo be a de- 
parture. (4). So, if the award ſet forth in the replication order 
general releaſes to the time of the award, he cannot rejoin that 
a new cauſe of action aroſe, between the time of the ſubmiſſion 
and the award. (e But if the award was made by an umpire, 
and the defendant had only pleaded that the arbitrators made no 
award, he may, on the umpirage being ſet forth, e 
ance; for that does not contradict his plea. (/) 


So, if the ſubmiſſion be general of all matters in controverſy 
CCW i 


. % c= Dig. Arvit, . 6. 
» | Pleader, F. 7. : 


2 Keb. 464, 497, $33» 536. 
(6) Jenk. 116. | 
(c 1, Keb. 414. pl. 12. 678. pl. 
72. 2 Keb. 156. 


(ce) 1 Keb. 434. contra. RAY 
266. 


þ 


(f) Hil. 1792. B. R. 


premiſes; 
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award of the premiſes, and if the award ſet forth in the replica 
tin do not comprehend all the ſubjects that were in controverſy, 
be may rejoin that there were other things in controverſy of which 
the arbitrators had notice, and of which-they made no award, con- 
cluding © that therefore they made no award of the premiſes” — 
I Ee Er ALTER geRe 

mation of it. (a) + - 1 


ö fin ON 


pleading no award,” and then demurring to the award ſet out in 
the replication, he may himſelf ſet forth the award, averritig that 
the arbitcators made no other, without alledging performance.— 
Then the plaintiff demurs, and the — Gs SOUR Gp 
court on the validity of the award ĩtſelf. (50 341 5 

Ir the defendant has performed the award, he may after ſetting 
it forth in his plea alledge performance. But it is faid, that he 
cannot plead ſimply that he has performed, but muſt ſhew in 
- what manner. (c But it is conceived that this applies only to 
| the caſe of an award in the alternative, where in order to diſ- 
charge himſelf he muſt ſhew, which of the two things he has 
done. (d) - and he needs only ſhew performance, in words adapt. 
ed to thoſe. of the award itſelf. Thus if an award be that a 
ſuit which the defendant had againſt the plaintiff ſhall ceaſe,” it is 
ſufficient to ſay that the plaintiff ſtood acquitted of that ſuit; it 
is not neceſlary to far that he gave bim a releaſe. (e) | 

Warne the award is void, with reſpect to any thing awarded to 
rr 
for which it is good, and take no 2 
ceives to be bad. (7 5 

„ rela, i ae, but th beter 


| wan Weeks. Cro. | „ 55 

Jac. 260. vid. Farrer v. Gate. Palm. | (e) Freeman v. Sheene. 1 Bob, 
11. . Rep. 7, 8. Cro. Jac. 339. 2 Bulſtr. 

_ (6) Vid. Riſden v. Inglet. Cro. | 93. vid. 36 H. 6. 8. 39 H. 6. 11. b. 

El. 838. % 36H. 6. 12. Brooke 27. 
(c}) 28H.8. Mo. 3 pl. 9. Bam- 3% 31. 19 E. 4. 1. ©} B. 4 5. 

field v. Bamfield. 2 Keb. 238. 18 E. 4. 23. 5 4. 

(.. 28 H. 6. 27 H. 6. 1. Fhbt. | 3 Leon. 6. 
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20 E KENNEDY: 


opinion ſeems to be that it muſt be —— with im aver- 
mont chat he is ſtill ready to perform. fa 51G 21.330 
Wuenx it appears by the award that the plaintiff is ct, 
firſt act, it is ſufficient for the defendant to fay that he has not yet 
dune it, but that he is ready to perform his part as ſoon as the 
prepare an obligation ſraled with wax, and carry it to the defend- 
ant, who ſhall put his ſeal to it, in ſatisfaction to the plaintifff it is 
- Hufficient for the defendant- to ſay that the plaintiff has not yet 
eee eee 
it ſhall be offered. (% N +03! 
Ä 


 nerally; and then on à breach being afligned in the replication; le 


rejoin and ſhew a ſpecial performance, this will be a departure. 
In an action on a ſubmiſſion bond, the defendant aſter oyet of 
the condition, ſet forth this award, that whereas the deſendant 
had lent the plaintiff 30]: for ſecuring of which the plaintiff had 
mortgaged certain lands to the defendant, and whereas there was 
a a controverſy between them concerning that matter, it was award · 
ed that the plaintiff ſhould pay to the defendant 351. before a par- 
ticular day, and that in the mean time he ſhould permit the de- 
ſendant to enjoy the poſſeſſion of the mortgaged lands, and that on 
payment of the ſaid 35l. the defendant ſhould account to the plain- 
ſhould give mutual releaſes; then he alledged performance gene- 
rally: the plaintiff replied that he had paid the 3 fl. before the day 
ſendant rejoined that he had delivered the mortgage deed to the 
_ requeſted him: the plaintiff demurred, and it was reſolved that 
this rejoinder was a departure from the plea, becauſe.there he had 
| 4.690% 62A e ee 
r (C | 32 
ok 2B. 6. 39.b. vids Morgan's | cbs. Ad. 36. Rad. Arb. Z. 6. 


peecetlents, 5a5- - ec FF. N 2 4 
OS W 2. Fbbt-52. 3 
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Ir has ſeveral times happened that the defendant, by ſetting 
forth an award partially, has impoſed conſiderable difficulty on the 


occurs is that of Veal and Warner in which the defendant ſet 


forth an award that he ſhould pay the plaintiff 3100]. and give 


him a general releaſe, which was conſidered as an award of one 


ſide, and therefore void ; and he averred that he had paid the 


money; the plaintiff took iſſue on the payment ; the defendant, 
liberty to ſay he had not paid the money, becauſe he had, by | 


his certain writing, acknowledged the receipt of it. To this the 
plaintiff demurred, as he well might, becauſe the rejoinder was a 
departure from the plea: the defendant joined in demurrer, and 
would have had judgment in his favour, becauſe notwithſtand- 


ing his allegation of performance it was of no conſequence 
whether he had performed it or not, the award being only on 


one ſide, and therefore void. But on application from the plain- 
tiff, leave was granted to diſcontinue, becauſe it appeared that 
| the award was alſo that the plaintiff ſhould releaſe all actions to 
the trick that had been put upon the plaintiff, adding to the 


1 practice of Saunders the defendant's counſel. (a) But Saunders 


_ excuſes himſelf by the hardſhip of his client's caſe, ſaying that the 


bond was only in the penalty of 2000l. and the ſum awarded was 


310ol. when in fact the plaintiff was in the debt of the defend- 
ant, and the arbitrators had been in colluſion with the plaintiff. — 
And further that a bill being afterwards filed in the Exchequer 
againſt the plaintiff procured the defendant relief. 


Tux defendant on oyer ſet forth an award 8 | 


to the plaintiff 121. 10s. and averred performance : the plaintiff 
replied that true it was the arbitrator had awarded that the de- 


fendant ſhould pay to the plaintiff 121. 108. in full ſatisfaction of 
all differences between them, and offered ifſue on the non-per- 
formance. The defendant demurred, becauſe . 


| | (6) Val Wark: Ka. 568. x Sqund, 316, | 


———— 
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— 
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concluded to the country, having alledged new matter without 
the opportunity of his traverſe to that matter; and the plaintiff 
ought not to have his judgment, becauſe it did not appear to 
the court whether the award was good or not: and of this opi- 
nion were Jones, C. J. and Charlton, J. after two arguments 
at the bar. But Windham and Levinz were of a contrary opi- 
nion, becauſe the defendant had admitted the award to be good, 
and taken upon him to plead performance; and when the plain- 
tiff had ſhewn that matter which proved the award to be good, 
the defendant ſhould not be permitted to traverſe that, to prove 
it bad, but if the truth was that the award was not in ſatisfaction 
of all matters, and ſo only on one fide, he ought to have 
pleaded © no award ;” but when he had pleaded it as a good 
award, and by the replication it appeared to be ſo, he ſhould not 


be admitted a traverſe to prove it bad, for that would be a de- 


parture from his plea, and equivalent to ſaying in the latter that 
there was an award made, and in his rejoinder that there was 
not. (a) — 85 
In the caſe of Strike and Bendley, a queſtion of the Gave kind 
occurred, but remained ſtill undecided. —On oyer of the con- 
dition, it appeared to be, of a ſubmiſſion to perform the award 
of four arbitrators, with a proviſo that it ſhould be made, on or 
before the fifteenth of February, and if. not, then to perform the 
umpirage of F. B. fo that it were made, on or before the twenty. 
third of February.—The defendant pleaded that before the 15th, 
two of the arbitrators made no award, but that the umpire on 
the 23d awarded that the defendant ſhould pay to the plaintiff 61. 
and ſhould afterwards reteaſe to him, and that he ſhould per- 
mit the plaintiff to enjoy a particular cloſe. The defendant 
averred that he had paid the 6]. that he was always ready to exe- 
cute a releaſe, and that he had not diſturbed the plaintiff in the 
enjoyment of the ſaid cloſe. —The plaintiff in his replication 


and that the umpire had awarded as pleaded by the defendant, 
W“ Oy OOO PE OO 
payment 


(a) Seal v. Crowe, 3 Lev, 165, 


„ 
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payment of the ſaid 61. ſhould exetute a releaſe to the defendant ; 
then he averred that the defendant had not paid the ſaid 6]. but 
did not take iſſue on it, but traverſed that the umpire had 
awarded only as the defendant had alledged.—On demurter the 
caſe was argued ſeveral times; the principal objection made by 
the defendant's counſel was that no ſufficient breach was alledged 


in the replication ; for the defendant having ſhewn an award by 


the umpire that the defendant ſhould pay to the plaintiff 61. and 
the plaintiff having replied that the defendant had not paid it, 

he ought to have taken iflue on it, and not to have concluded 
with a verification To this it was anſwered that though the 
replication might be faulty in not having taken iflue on the pay- 
ment, and alfo, becauſe the plaintiff by the traverſe in the repli- 
cation had prevented the defendant from rejoining; yet the plea 
was faulty, becauſe by the award, the defendant was to ſeal and 
execute to the plaintiff a general releaſe ; and he had only faid 
that he was always ready to do it, whereas he ought to have ex- 


preſsly averred that he had done it; or that he had tendered a 


neceſſary, and the firſt fault being in the plea, that in the re- 


plication was not material. Treby, C. J. was of opinion, that 


in this caſe it was not neceſſary to ſhew any breach, becauſe 
the bar was merely idle and impertinent, for it did not appear 
tat the umpire had any authority to make an award, and then 
it was the ſame thing as if it had been ſaid that the arbitrators 
had not made any award before the ſubmiſſion, or that a mere 


ſtranger had not made any award: the plea admitted that the 


arbitrators might have made it, for it was ſaid that two of them 
had not made any award before the 15th of February, whereas 
| by the ſubmiſſion, they had authority to do it on the ſame day.— 
The plaintiff might have demurred to the plea, and although he 
had replied, yet the defendant having demurred to the replica- 


tion, the plaintiff might take advantage of the imperfection of 


the plea, the firſt fault being in that. He admitted, however, 
that if the defendant had pleaded © no award,” a breach ought 
to have been ſufficiently aſſigned.— Powell, J. was of a contrary 
opinion. He ſaid, that though it was a general rule of pleading 


i SH Ty that 
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that judgment ſhould be given againſt him who committed the 
firſt fault, yet that could not have place in the caſe of an award. 
Had the defendant pleaded that he had not ſubmitted, or any 
other collateral matter, it would not have been neceſſary for the 
pinch ts aflign © breack, bat he might follow the Ghncag 
in his own way: but when the defendant pleaded © no award, or 
that which was equivalent, a breach ought properly to be aſſigned. 
E The 
other- judges delivered no opinion, but the rana had leare 


_ to. diſcontinue. (a) 


neee 
award, and have it ſet forth at full length, aſſigning a breach in 
the ſame manner as if the defendant had pleaded © no award,” 
he will be ſecure againſt any objection from the manner of plead- 
ing. To an action of debt on a bond, after oyer of the condi- 
tion, which was to perform an award, ſo that it were made on 
or before the 21ſt of May, otherwiſe to perform the umpirage 
of a third perſon to be nominated by the arbitrators, the de- 
fendant pleaded that no award was made by the arbitrators, but 
that they on the zoth of May nominated J. H. to be umpire, 
who on the 28th of May by writing awarded the defendant to 
pay the plaintiff gol. on the 11th of June then next, which he 
had paid: the plaintiff craved oyer of the award, which recited 
' that there had been conſiderable dealings between the plaintiff 
all his demands, and that 4ol. were due to the plaintiff ; and 
therefore it ordered the payment of the ſaid 4ol. to the plain- 
tiff. The plaintiff then aſſigned a breach in the non-payment 
of the 4ol.— The defendant demurred, and on many objeftions 
une K 

being taken to the manner of pleading. (b) 
Ir, on an award partially ſet forth and performance pleaded 
by the defendant, the plaintiff in his replication ſhew that the 
_ arbitrators awarded ſomething more beſide that which was ſet 
forth OW GI GT Oy ee 1 


. Bede Lay. 228. 
(5) Elliot v. Cheval. Lutw. 4. 
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ance of that, © without this that they awarded only as the de- 
fendant had ſet forth: he will be ſecure againſt any objection 
to the form of his replication. The deſendant ſet forth an 
award, that he ſhould cauſe all ſuits to ceaſe which he had againſt 
the plaintiff, and averred that he had cauſed all ſuits to ceaſe. 
The plaintiff replied that it was awarded beſides, that the de- 
fendant ſhould pay him 15]. which he had not paid, without 
this that the arbitrators had awarded only as the defendant al- 
ledged : it was objected on the part of the defendant, that this 
replication was not good, becauſe it traverſed that which was 
not alledged by che plea, and it was a rule that nothing ſhould 
be traverſed but what was expreſsly alledged. The plea had 
not alledged that the arbitrators had awarded only as was therein 
good without the traverſe, and it was good with it ; for when 
the defendant pleads that it was awarded that all ſuits ſhould 
ceaſe, this muſt be underſtood to be the whole of the award, and 
c 
well take a traverſe. a) — 
4 Is fink s eat; tov Grain cache ee e Ge 
the additional part of the award ſet forth by the plaintiff was 
that part.—In the caſe immediately preceding, he had rejoined 
that the arbitrators had awarded that he ſhould pay the 151. at 
the houſe of J. D. a ſtranger, and that for this the plaintiff was 
to releaſe all actions to the day of the releaſe. He did this, on 
the ſuppoſition that the award of payment at the houſe of J. D. 
was void, as expoſing him to an action of treſpaſs, and that 
r The plaintiff de - 
murred, and inſiſted that this was a departure from the plea; for 
when the defendant had pleaded an award in bar, it muſt be un- 
derſtood to be the whole award, and he had contradicted that in- 
tendment by afterwards ſetting forth * ef this | 
opinion was the court. 
. In, in truth, from the default ofthe Eemdant no aud has 


(4) Linſey v. Aſhton. Godb. 255. Rl. Rep. 6. | 
P 3 deen 
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been made within the time limited, the plaintiff may, to the 
plea of © no award, reply that default of the defendant. _ 
He may reply that the defendant revoked the authority of the 
n not neceſſary to ſtate that the arbitrators 
had notice of the revocation, for ſuch notice is implied in the 
very word revoked; but he muſt ſhew that the countermand 
was before the day appointed for making and publiſhing the 
award, for other wiſe there is no forfeiture of the bond. a) 
I debt on a bond conditioned to pay ſuch coſts as ſhould be 
ſtated by two arbitrators choſen .by the parties : the defendant 
pleaded that none were ſtated, which was in effect that no 
award was made.—The plaintiff replied that the defendant had 
not brought in his bill : on demurrer, the court inclined to think 
that before any default could be aſſigned in the defendant, the 
plaintiff ought to have ſhewn the appointment of an arhitrator 
—— (6b) X 
__ WHERE the ſubmiſſion is by bond, the condition containing 
a proviſo that the award ſhall be made within a limited time; if 
that time elapſe without any award being made, and the parties, 
by mutual cenſent, enlarge the time; though the award be made 
within this enlarged time, the party in whoſe favour it is made 
non-performance : the defendant has bound himſelf in a penalty, 
to abide by an award, if made within a given time; but that can- 
uot extend the penalty to an award made after that time under a | 
new agreement. Ce . 
Axxzx the practice began of referring matters to arbitration 


under a rule of ui prius, application was of courſe made in the 


name of the party in whoſe favour the award was made, to en- 
farce: performance by an attachment as for a contempt in diſ- 
obeying an order of the court. —The courts of law, however, 
for a conſiderable time liſtened with much reluctance to ſuch 
applications. They ſaid it was then a matter of the firſt im- 
preſſion ; ; that no | attachment lay for non-performance of an 


ta 3 co. 81. | | e) Bron v. Goodman: 1 
(5) Baldway v. Ouſton. 1 Vent. | Rep. 592. n. 
71. 2 Kb. 624. ts | 


* 
5 


award; 
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award, under theſe references 3 that it was a novel practice, thus 
to impriſon the body of a man, without his being heard; that 
the defendant might deny that any award was made; that they 
would not try ſuch iſſue upon affidavits ; that if ſuch applications 
were encouraged, all awards might be affirmed as good, how void 
ſoever they might be—but that the ſucceſsful party might have. 
his action on the award, and then the validity of it might be diſ- 
cull ſ@#.: '. 
Ay at firſt, 3 the caſe, > 
the party, after having, by rule of «iſ prius, conſented to ſubmit, 
_ afterwards withdrew his ſubmiſſion before any award was made, 
to perform the award. In the former caſe the attachment was. 
generally granted; in the latter it was refuſed, becauſe in the for- 
mer there was no other remedy 3 in the hun the oppoſite party. 
might have his remedy on the award. % ) nn! 
"SOMETIMES the objection was only to the in 
the application for an attachment was made; it having been 
declared that an attachment ſhould not be granted on a general 
ſuggeſtion of a breach of the award without notice to the party 
againſt whom it was moved; but that he who would have an at- 
tachment muſt ſuggeſt a breach by © affidavit,” and then the 
defendant might come in and ſhew cauſe why an attachment 
ſhould not iſſue, and ſo the matter might come in debate. (c) 
WHILE the courts of law, however, were ſo unwilling to en- 
force-obedience to an award by proceſs of contempt ; the courts 
of equity „ 
was under one of their rules. (d.)) 
AFTERWARDS the courts of law ran ns the 8 
treme, and in all caſes granted an attachment, whether the award | 


was void or not in point of law, obſerving that the reference 


being by rule of court by conſent of counſel in the cauſe, there 
ought to be a rule for performance, for the abuſe to the court ; 


(a) 1 Keb. _ 4 8 | Rf Sid. | (e) 1 Keb. 634. 
452, 3130. Sir T. Raym. 35, 152. (4) Hide v. Pettit, 22 Car. 2. 3 
2 Keb. 22, 645. Ca. Ch. | 
(% 2 Keb. a. z Keb. $44. 
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that if no attachment were to go, the party in whoſe favour the 
award was made, would be deluded by the trial' being put off, 
„ ee EEE WINE REES 
be eluſory. (a) 

Dov aber hs citeafrcecting to obtain da enctant is 
this ; the award muſt be tendered to the party againſt whom it 
is intended to move for the attachment, and if he refuſe to accept 


tit, affidavit of the due execution of the award, and of ſuch ten- 


der and refuſal, muſt be made, and on that an application made 
to the court to have the order of ni prius made a rule of court; 
then a copy of this rule muſt be ſerved on the party refuſing 
to accept the award; if he ſtill refuſe to accept it, an affidavit 
| muſt be made of perſonal ſervice of the rule, and of the diſobe- 
dience to it; and then on application, ITE RET, 
an attachment will be ordered of courſe. b / 

Wen the aneel is aenptel, — dainacad 
is not paid, an affidavit muſt be made of the due execution of 
the award, and of the demand and refuſal of the money. And 
an indorſement on an award unſtamped, is a ſufficient authority 
to a third perſon to demand the money awarded; it is not ne- 
WWWVWVGGGG Damen pact 
poſe. (c) Cs 
On e price; it h en une for d | 
to take a verdict by conſent, for ſecurity. And if the award 
be made in his favour, he may, at his election, either enter up 
judgment on the verdict, and take out execution for the ſum 
was taken; or he may proceed by attachment. But, he cannot 
enter up judgment without leave of the court; cd) and to ob- 
tain that, it is as neceſſary to produce an affidavit of the due ex- 
. cution of the award, te eee eee 
it is, to obtain an attachment. Ce.) 

Was the eden ie by bead wich conſent us have the 
* award” made a rule of court, it is ſaid, that the court will not 


(a); Keb. 164, 446. Comb. 303. | (4) 1 Salk. 44. 
(b) x Crompton's Practice, 264. Ce) Barnes, 58. 
(e) 2 Bl. Rep. 990, 991. 
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grant its interpoſition; and it is certain, that the words of the 
ſtatute do not extend to that caſe; they provide only for the caſe 
of a conſent to have the © ſubmiſſion” made a rule of court. (a). 
But where the ſubmiſſion has been made a rule of court, it is not 
neceſſary there ſhould be another application to have the award. 
en rule of coun, inorder to ground an attachment: 1 
be granted without ſuch application. {b) + 8 
Tus party in whoſe favour an award is made, when the fub-. 
miſſion is according to the ſtatute, may have his remedy by at- 
tachment, though he may have obtained judgment in an action on 
the bond, or on the award; for he may perhaps think an attach- 
. eee e AGRA e e, b 
. cution on the judgment. (c 
 AnD 3 an attach 
ment, the court will not ſtay proceedings in an action of debt on 
the bond, or on the award, becauſe if the defendant die in execu-. 
tion on the attachment, that execution is at an end, and cannot 
be revived againſt his heirs or executors ; for the ſtatute ſays, 
that the attachment ſhall be proſecuted as in the caſe of a con- 
tempt in other caſes: and a contempt dies with the perſon, and 
cannot be proſecuted againſt his repreſentatives ; (4) but if he die 
in execution on a judgment, the plaintiff may ftill have an exe- 
cution on his goods. Ce But, if the defendant be taken in exe- 
eution on the judgment, the attachment will be diſcharged. / 
And if an action be brought before an application is made for an 
attachment, it will be refuſed, during the pendency of the action, 
ing it. This caſe was compared to the caſe of the ſeveral reme- 
dies which are allowed on a mortgage, a bill for forecloſure, an 
which are allowed to be all uſed at once. But Lord Hardwicke 
(4) Vid. Harriſon v, Grundy. 2 | Webſter v. Biſhop. Prec. in Ch. 
Str. 1178. Anon. 2 Barnard. B.R. | 223. 2 Vern. 444. 


163. e Paterſon v. Groſs, 2 Bar- 
(b) Salk. 51. nad. B. R. 227. | 


(c) x Salk 73. 10 Mod. 3334 | (f) Vid. Richardſon v. Chancey. 
(4) Determined ** 1 Barnard. 386, cited B. R. H. 105. 


and 
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and remedies to which the party is intitled by the courſe of law, 
without the leave of the court; but the two remedies in the 
preſent caſe had but one object, that of enforcing, obedience to 


3 ee eee, W. 0-0 eee eee | 


depended on the diſcretion of the court. (a/ 1 21g 

Ir the time limited for making the award a as 
award made, there muſt be a ſecond application for making the 
ſubmiſſion to a ſecond arbitrator a rule of court, or elfe the court 
cannot grant an attachment for non-performance of the ſecond 
arbitrator's award. ( And the ſubmiſſion muſt be made by the 
where it appeared that a ſubmiſſion to an award between A. and 
B. had been made a rule of court; but no award having been, 
made within the time, the diſpute had been referred to a ſecond 
arbitrator, by B. and C. who were the real parties, without an 
application to make this ſubmiſſion a rule of court. —And the 
to wave the objection, becauſe they had no juriſdiction. (c) 

Wuxs the ſubmiſſion is made a rule of court according to the 
ſtatute, the affidavits, to ground an attachment, need not be in- 
titled in any cauſe, for till the rule for the attachment is granted, 
there is no png ent the affidavits in anſwer 
muſt be intitled. d + 

Ix both forms of ſubmiſſion, ub nene 
enforce the award by attachment or not.— The plaintiff had 
brought an action againſt the defendant for diverting a water- 
courſe; the matter was referred to arbitrators, who awarded that 
the defendant ſhould fill up a canal, reſtore the ſtream to its for- 
mer courſe, and do ſeveral other matters relating to the water- 
tachment for non- performance of the award, and read ſeveral af- 
fidavits to found his application. The defendant in anſwer read 
ſeveral * the directions of 


(a) Stock nnd W v. De {c) Owen v. Hurd. » Tan Ri 
Smith. B. R. H. 206. 643. 

(5) Owen v. Hurd. » Term Rep d) Bevan v. Benn. 3 Tem 
6551 | Rep. 601. 
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the award. The court therefore refuſed an attachment, on -ac- 
count of the contrariety of evidence, and left the pleintiff to his 
ts enforce an award by . 
when it appears to be a hard caſe upon the defendant, though they 
cannot for that reaſon ſet the award aſide. ö, 
- Anat for ene-gedfaamtaes en enn seni in ths | 
acres ofa cied nunca, and drake 0 n be er- | 
reſted on it, on a Sunday. (c = 4 
Wren the award is for the i FUR wn 
medies to enforce performance are thoſe which have hitherto | 
been conſidered. (d But when. it is for the performance of any 
collateral aR, it may ſometimes be enforced by a bill * 
which will decree a ſpeciſic performance. 
WHEN. the award.is made in conſequence of a reference- . 
order of a court of equity, it ſeems to be a reaſonable concluſion, 
from the tenor of all the caſes on that ſubject, that a bill will ge- . 
is merely voluntary, without the interpoſition of a court of equity, 
ſuch a bill will not lie, unleſs there has been ſome acquieſcence 
in the award by the parties. to the fubmiſſion, or an agreement 
_ afterwards to have it executed. Ce-) 125 
Bur & inthe cas af fuch a lubmilGcn, the Phintädk whoſooks 
by his bill to enforce the performance on the part of the defend. 
a performance by the defendant, (/ even where the defendant 
ſhews that the plaintiff has put the ſubmiſſion bond in ſuit in a 
court of law; unleſs the award order ſomething which it is againſt 
the conſtant courſe of a court of equity to enſorce. Thus, where, 
among other things, 2 by the bill that the father of 


(a) Sir Thomas Hales v. Taylor. ce. Di&. per Lord Hardwicke, 
1 Str. 695. 1 Atk. 74. (62) Biſhop v. Webſter, 

{b) Vid. B. R. H. 106, and x Bur. Abr. Eq. Ca. 51. Vid. 2 Rep. in Ch, 
278. 18. fo. ed. Semlz. contra Id. 16. 

{c) 1 Tem Rep. 266, denies Poole v. Pipe. 18 Car. 2. pr. 
3 Atk. 58. to be law. I Hyde Chancellor. 3 Rep. in Chan. 20. 

(4) 3P, Wm, 189, 190. b bt: 


with 
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with the fee expectant of ſeveral lands in Henfield, and the plain- 
tiff conceiving he had been ſeiſed in fee of the lands in Henfield, 
conveyed the fame to the defendant and the heirs male of his body, 
leaving the fee in himſelf ; that differences ariſing about the eſtate 


tail, Mr. Juſtice Croke, who had been choſen arbitrator between 
the plaintiff and the defendant, had awarded that the defendant 
Mould enjoy a former eſtate tail ſettled by their father, on him 
and his heirs male, and that the plaintiff ſhould confirm the ſaid 
eſtate tail at the charge of the defendant, and that the defendant 
#hoyld do no act to bar or diſcontinue the faid eſtate tail, or the 
remainder of the plaimiff, without the conſent of the latter, ex- 
cept it were for a jointure for his wife. The Lord Chancellor, 
though he held that the defendant ſhould anſwer as to the other 
parts of the award, declared that as it was abſolutely againſt the 
conftant courſe of the court to decree a perpetuity or give any 
relief in that caſe, he e e eee eee 
this part of the bill. Ca 
O a ſubmiſſion by bond, Keen de tro chingt in 
che bill, ſnould pay the defendant gool. and ſeal a releaſe to the 
defendant ; that the defendant ſhould affign ſeveral ſecurities which 
fold ſome lands to raiſe the gool. expecting the defendant would 
accept it, as he had intimated he would, and tendered him the 
gool. and a releaſe executed according to the award: though | 
though it was conceived, that the award was extrajudicial, and 
nat good in ſtriftneſs of law, yet the Lord Chancellor decreed that 
it ſhould be ſpecifically performed. (% | 
On a bill brought to compel the defendant to make Serie 
e dee the 
plaintiff and defendant, who were brother and ſiſter, had a diſ- 
pute about the fee ſimple of a ſmall parcel of land under the fa- 
ther's will; they entered into a bond in the penalty of 200l. to 
ſtand to the award of arbitrators with reſpect to the diſpute. The 
arbitrators awarded that the plaintiff ſhould pay 10l. to the de- 


(4) Biſhop v. Biſhop. 1 Rep. in 750 Norton v. Manſell, 2 Vern. 22 
Chanc. e 


fendant 
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fendant on a particular day, and zol. on a future day; and that 
on this the defendant ſhould procure his wife to join with him 


in a fine and deed of uſes, and thereby convey the premiſes to 
the plaintiff and her heirs. The plaintiff paid the defendant the 


ol. on the day on which it was awarded to be paid; ſhe after- 
wards tendered the remaining zol. on the day on which that was 
awarded to be paid, and the defendant was willing to take the 
money, but would not execute the fine and deed of uſes. - On 
the opening of the caſe, the Maſter of the Rolls ſaid he thought 
this a ſtrange bill, for which he knew no precedent ; and that 
the plaintiff muſt ſue her bond. The plaintiff's counſel urged 
that the defendant, having accepted the 1ol. had thereby under- 
taken to perform the award, and cited the caſe immediately pre- 
ceding, where he ſaid the court had decreed a ſpecific perform- 
ance though the award had not been executed, and though, in 
ſtrictneſs of law, it was void. The Maſter of the Rolls replied, 
that, in that caſe, the award not being good in law, there might 
be reaſon to decree a ſpecific performance of it. But he defired 
to know what the defendant's counſel could fay as to the defend- 
ant's having accepted part of the money. It was contended that 
it was ſufficient, that, unleſs in very extraordinary circumſtances, 
there was no inſtance of a bill being brought for a ſpecific per- 
formance of an award: that beſides, this was an unreaſonable 
award, that the huſband ſhould procure his wife to join with han 
in a fine, which it might not be in his power to do; and there- 
fore the court ought not to oblige him to it. His honour an- 
ſwered that there were a hundred precedents, where, if the huſ- 
| band, for a valuable conſideration, covenant that his wife ſhall 
join with him in a fine, the court had decreed that the huſband 
ſhould do it. In the preſent caſe the defendant, by his accept- 
ance of part of the money awarded, had undertaken ſpecifically 

to perform the award. His honour therefore decreed, that on 
payment of the refidue of the money awarded, the defendant 
mould perform the award, and that he ſhould pay coſts; it being 
contrary to good conſcience to take the money awarded, and. 
r ERC IC. 


THOUGH 


(a) Hall v. Hardy. ;P. Wm. 187. 
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Tnovon an award made in conſequence of a voluntary re- 
ference be defective in form, or might have been at firſt avoided 
for uncertainty, yet if the parties have long acquieſced in it, and 


performed it, a court of equity will prevent its afterwards 
diſturbed by a ſuit at law. 


In a bill filed in Chancery by one Scot againſt one Wray, it 
appeared that ſome differences having formerly ariſen between 
one Roger Whittey, and the defendant Wray, reſpecting certain 
lands, the decifion was referred to arbitrators, who awarded that 
Whittey ſhould have the lands; and there was a proviſo in the 
award, that if any doubts ſhould ariſe upon it, the arbitrators 
- ould expound them: the defendant Wray had found a defect 
in the award, which was, that it ordered Whittey to have the 
lands without ſaying that he and his heirs ſhould have them, for 
which reaſon he inſiſted that Whittey ſhould have them but for 
life; on which three of the four arbitrators then ſurviving, by a 
writing under their hands and ſeals, declared they meant that 
Whittey ſhould have the lands to him and his heirs for ever, and 
that the latter words were left out by miſtake : it appeared fur- 
ther, that Whittey, being in poſſeſſion, had conveyed the lands 
to Scot, the preſent plaintiff, and his heirs ; and that the de- 
fendant, claiming under an old deed of entail, ſought to ejeck the 
plwaintiff out of the premiſes. 
Tus Chancellor, on peruſal of the award, and of the expla- 
nation of it, and alſo of the depoſitions of the two arbitrators who 
were alone ſurviving of the four, and which depoſitions correſ- 
ponded with the former explanation, conſidering that the award 
had been long ſince made and executed on both fides, and adopt- 
ing the opinion of two judges whom he had called to his affiſt- 
ance, declared, that notwithſtanding it had been made on a vo- 
luntary reference, without the direction of the court, it ought in 
juſtice and equity to be ratified and confirmed, and he accord- 
ingly decreed that Scot and his heirs ſhould enjoy the land againft 
the defendant, and all claiming under him, according to the 
award and explanation. (a) 5 
. court refuſed to reverſe a decree on 
a bill 


(a) Scot v. Wray. 1 Rep. in Chan. 46, 
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| quence of a reference to ſettle the differences between the par- 


ties; though the plaintiff, in the bill of review, aſſigned for er- 
ror, that the cauſe had been referred to four commiſſioners, and 
only three certified, and that the leaſe on which he now inſiſted 
. and that he had never allented to the cer- 
tificate. (a) 9 5 

Ir the plaintiff in the bill was limited to a time for the per- 
formance of his part, and does not perform it within that time, 
the defendant ſhall not be bound by the award; yet if, ſubſe- 


quently to the time, he has accepted of part performance, he 


ſhall be bound for ſo much as that is an equivalent for. 

In a bill filed by Suſan Ewes and William Reeve againſt Ed- 
ward and William Blackwall, NN ON WI 
peared to be theſe. 


TRE e being n ef 6 ene in mer end bn 
in part freehold and part copyhold, mortgaged them to the de- 


fendants, on condition to have them reconveyed to the plaintiff 


Reeve and his heirs, on payment of ſome money due to them : 
ſome differences afterwards aroſe between the parties about the 


amount of thoſe ſums, and ſuits being commenced by the plain- 
tiffs for a new redemption, a reference was propoſed, and ac- 


cCordingly, by agreement, all matters were referred to two per- 
ſons, who made an award that Reeve ſhould pay to Edward 
Blackwall, as due to him, the ſum of 65431. 13s. gd. and to 
William Blackwall z 500l. as due to him: but that if Reeve 
ſhould procure bonds or bills under hand and ſeal, by which the 


ſaid Edward Blackwall ſtood bound to any perſon or perſons for 


his own juſt debts, which with intereſt ſhould amount to the 


up to the faid Edward within five weeks from the date of the 
award, then the defendants ſhould accept them in full diſcharge 


of their debts, and then reconvey to Reeve, his heirs and aſſigns, 


all the lands which were by him mortgaged to them, diſcharged 
of all incumbrances incurred by them, or any claiming under 


them, with all deeds and evidences concerning the fame, and diſ- 


charge 
(a) Id. Goddard v. Goddard, 15 Car, 


—— — — ͤ —Ta— 
- 
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Aab be e u eee alt tated and 


Reeve or his eſtate; but if Reeve ſhould fail in the performance 


of what was awarded, then the defendants ſhould have the full 
benefit of their ſecurities for the whole money ſtated to be due ; 


to them as before mentioned. 


Tus bill further ſtated, that withia the time init for o 
ment of the ſaid money, there was a great quantity of graſs fit to 
be cut off the eſtate, which it was agteed the defendant Edward 
ſhould cauſe to be cut and made into hay, and that if the plaintiff 


| Reeve performed the award, and paid the money and charges for 


cutting the graſs, and making it into hay, then he ſhould have 
it to his own uſe: that in part performance of this award, the 


_ plaintiff Reeve borrowed of the other plaintiff Suſan Ewes, the 
ſum of 7ool. and paid the fame to the defendant Edward Black- 


wall, by the hands of Henry Johnſon, Eſq. but not within the 
five weeks from the date of the award; and farther paid to him, 
by the ſame hand, the ſum of 65431. by delivering up ſeveral 
bonds, in which Edward ſtood bound to ſeveral perſons for his 
own debts; and that in conſequence of this the ſaid Edward and 
the plaintiff Reeve conveyed the lands in the bill mentioned, or 
the greateſt part of them, to Henry Johnſon and his heirs. | 

THrar, in further purſuance of the award, the plaintiff Reeve 
paid the defendants, or one of them, in money or in bonds, or 


ſtatutes, in which the ſaid Edward and John Blackwall, or 


one of them, were bound, the ſum of 2058l. 158. 6d. part of the 
faid 3500l. appointed to be paid by the award to the ſaid Edward 
Blackwall, for the debt of the other defendant William Black- 
wall, which they had accepted, and the plaintiff had tendered 
and offered to deliver up ſome other bonds and ſecurities, in 
which the ſaid Edward ſtood bound for his own debts, and which 
amounted to the reſidue of the ſaid ſum of 3500. and required the 
defendant to accept the ſame, and that the ſaid William Black- 


wall ſhould ſurrender the copyhold lands to the plaintiff Suſan 
| Ewes and her heirs, and convey the frechold lands to the plain- 
tiff Reeve and his heirs, diſcharged of all incumbrances, and per- 


form the award ſpecifically, and account for the value of the 
hay, 


On 
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Ow hearing, the court diſmiſſed the bill as to the hay,” and de- 
creed that the money paid and © accepted” by bonds or other- 
wiſe, was well paid, and ſhould go towards the ſatisfaction of 
the debt due to William Blackwall, as well on hond as on mort- 
gage, ſo far as the ſame would reach ; and that the award, in the 
| bill ſet forth, not being performed by the plaintiff within the 
time, ought not to be concluſive and binding to the faid William 
. to cut off any part of his juſt debt, and that therefore 
maſter ſhould compute what was due to William Black wall for 
principal and intereſt by bond or mortgage, beyond what had 
been already paid by bonds or in money, and that on payment of 
that balance, at a time to be appointed by the maſter, the de- 
to the plaintiff, or to his appointment, diſcharged of all ineum- 
brances, as the maſter ſhould direct, and then deliver up the 
NE Wy ng and other writings, and in default of 
WWW 
ties. ( £ | 
ion Ges ante cata ali e 
cure the execution of an award, it will not compel a defendant 
to diſcover a breach, by which „ 
e (b) WE 


(a) Suſan Ewes and Wm. Here (b) Biſhop v. Biſhop. 25 Car. 
v. Ed. and Wm, Blackwall. * 0 | 
temp. Finch, 22. s 


1 CHAP. 
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c H A P. vn. 


Taz Mans or Procukinc RELIEF AcAfNsH an 
AWARD wHEN IMPROPERLY MADE. 


HERE the cbjection taken to the award is, that it is con- 


to be obſerved in the conſtitution of an award, that objection 


may be taken when the award is put in ſuit. This is equally 
applicable to the caſe of a ſubmiſſion by the mere act of the par- 


ties, and to that where the mere act of the parties is accompanied 
by the interpoſition of a court. 
Dor what the Abende is of the farmer kink, then ia coder 
to be relieved againſt the award on account of any extrinſic cir- 
cumſtances, the defendant cannot make theſe a defence to the 
action on the award or on the ſubmiſſion bond: he cannot give 
in evidence any thing to impeach the conduct of the arbitrators ; 
the award is a determination of judges choſen by the act of the 
party himſelf, and nothing extrinſic 'to that judgment can be of- 
fered in evidence to overturn it; if ſuch evidence were admitted, 


the plaintiff would come entirely unprepared : to ſupport his ac- 
tion he has only to prove the ſubmiſſion and the award; the cor- _ 


ruption or partiality of the arbitrators, it is ſaid, may be wholly 
unknown to him ; it concerns only the arbitrators themfelves : 
there is no precedent at law of any writ to ſet aſide an award; 
corruption or partiality has never been pleaded, and the ſtatute 
of William the third ſhews that an award at law muſt ſtand, 
where there is no objection to the terms of it; for, as to awards 
made under that ſtatute, it ſays they muſt ſtand, unleſs con- 
troverted and ſet aſide in two terms. (a) 


Is this reſpect the Roman law is ſomewhat different from 


ours ; for though it provides no direct method, by which the 


fa} Vid. 1 Saund, 327. 2 Veſey, 315. Wills v. Maccarmick, C. B- 
> WA 149. 


3 5 party 


trary to ſome of thoſe rules, which the law has preſcribed 


often ſets aſide awards, and gives that kind of relief, which ſeems 
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party againſt whom the award is made can impeach the conduct 


of the arbitrators, yet by a reſcript of Antoninus, it is provided 


that the enmity of the arbitrators to the defendant may be ſet 


up as a defence againſt the plaintiff's action for the penalty ex- 
preſſed in the ſubmiſſion. (a) 


W1TH us, in ſuch a caſe, the only relief is in equity, which 


naturally to ariſe out of the circumſtances; as by directing ac- 
counts, or granting injunctions to ſtay all legal proceedings 
which had been purſued, on the foundation of the award being 
good. Though bills of this fort are received with ſome preju- 
dice, becauſe arbitrators are judges of the party's own nomi- 
nation, yet, ab of nudge: ago gen ur he 
arbitrators would have too great a power, and might abuſe it 


from corrupt motives. (b) 


Bor, except for corruption or improper come an 


trators, a court e eee ee 


the ſubmiſſion is voluntary. fe# 
In a bill filed to have an award ſet aſide, it was alledged by 


the plaintiff, that he had been arreſted at the ſuit of the defendant, 


on which both parties ſubmitted to two arbitrators, and on the 
event of their not agreeing, then to an umpire; on. the non- 
agreement of the arbitrators, the umpire awarded 361. to be paid 
by the plaintiff in the bill to the defendant, and as was ſuggeſted 
in the bill, without hearing the plaintiff. The defendant, in his 
anſwer, ſet forth that he held lands by leaſe of the plaintiff; 

that being indebted to ſeveral perſons, he was perſuaded by the 
plaintiff, his landlord, to make over his goods to him, 2 


ta) Com quidam arditer ex aliis | A in pong 


cauſis inimicus manifeſte apparuiſſet, | petitione obfaturam. Per hanc ergo 


teſtationibus etiam conventus, nc /ex- | exceptionem quædem appellandi ſpe- 
tentiam diceret, nihilominus nullo clo oth, cnn liceat retractare de ſen- 


cogente dicere perſeveraſſet: libello | tent arbitri.Ff. I. 4. t. . f. 32. 
cujuſdam id querentis, Imperator n. 14. 


Antoninus ſubſcripfit, poſſe eum uti doli | [bj 2 Veſey, 315. 2 Will. 149. 
mali exceptione. Et idem cum a judice | e. 1 Ca. A 3 Atk. 529. 
confuleretur apud quem -pcena pete- | (496-) 

batur, — IO 


Q2 liver 


228. THE MEANS OF PROCURING RELIEF- 


liver him up the leaſe, in order to protect it againſt his creditors ; 
\ , but the plaintiff abuſing his truſt, had inſiſted the goods were 


his own by an abſolute ſurrender; that this being the greateſt - 
ſubje& of difference between them, it was referred to arbitration, 


and all this matter appearing before the arbitrators in the preſence 


of the umpire, the latter had made the award. It appeared on 
the proofs in the cauſe that the plaintiff had goods of the de- 
fendant only to the amount of 71. 10s. but that he might have 
been heard, if he had pleaſed. The court thought the award 


- ought not to be ſet aſide for any ſuppoſed hardſhip in the caſe, 
as the umpire had exerciſed his judgment in the recompence he 
| had given to the defendant for the injury he had ſuſtained, and | 


the bill was diſmiſſed with coſts. Ca.) 

Tus fame rule applies to the caſe of an award made in con- 
Senna a reference at niſi prius, for to a court of equity, that 
is nothing more than a voluntary reference. Thus, where the 
plaintiff tenant for life, remainder in tail to his firſt, &c. ſons, 
remainder to the defendant in tail, had committed waſte for 
which the defendant had brought his action, and at nf prius, 
by conſent of the parties, the matter was referred to two 


of the jury, under a proviſo that they ſhould make their award 


by Michaelmas, otherwiſe that an umpire ſhould decide: no 
award was made by the arbitrators, but the umpire gave the 
plaintiff in the action, the defendant in the bill 4841. damages. 


The bill was exhibited to pray relief; 1. Againſt theſe da- 


mages, as exceſſive; 2. For miſcondu& in the umpire, becauſe 


he had declared before the umpirage made, that he would not 


meddle in the matter, and afterwards that he had made it for 


fear he ſhould be arrreſted, from whence the plaintiffs counſel 
inferred that he had been menaced ; and laſtly, becauſe after the 
ſubmiſſion the plaintiff had repaired the premiſes, and proved re- 
pairs done, and that 408. would complete them. 


Tux defendant inſiſted that the umpirage ought not to be ſet 


„ W e when the 


(a) Waller v. King. 3 hill v. Church. "Sethi 
in Law and Eq. 63, 64. Vid. Geen- the ſame ppint. 
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umpire had faid he would not meddle in the buſineſs, was in 
Auguſt, before the time he was to make his umpirage; as the 
truth really was ; and that the plaintiff had notice given him by 
the umpire to attend, which he did not, ſo that the umpire had 
to avoid the award. (a) In another report of the fame caſe, C59 
it appears, that the tenant for life had no iſſue; that the value of 
the eſtate was yol. per annum, and that the tenant for-life, who 
had ſuffered ſome mills and houſes, of which the eſtate conſiſted, 
to go greatly out of repair, had, before the umpirage made, re- 
paired all the waſte to within 40s. and forbidden the arbitrators 
to make any award, and had alſo forbidden the umpire, who 
notwithſtanding made the umpirage as before ſtated : one ground 
of impeaching the umpirage was that the umpire had refuſed to 
hear the plaintiff; but of that no other proof was given than 
that he had ſaid, the plaintiff might bring what witneſſes he would, 
he would not believe them, becauſe he knew the premiſes him- 
elf, and was well fatisfied about the value of the repairs. With 
reſpect to the outrageouſneſs of the damages, it was faid, that 
the defendant had but a remote remainder after an eſtate tail, 
and yet he had as much given him, as if he had been to come 
immediately to the eſtate : it was anſwered, that the damages 
were not to be meaſured by the quantity of the tenant's eſtate, 
but by the injury done to the inheritance z that were it neceſlary 
_ to conſider the exceſſiveneſs of the damages, they might have 
been given for the treble value; and that no fraud or colluſion 
being proved, the court could not ſet the award aſide, unleſs 
there were a manifeſt error in the body of the award. 
In bills to have an award ſet aſide for corruption or partiality, 
it is uſual to make the arbitrators defendants ; (c ) the arbitrators 
may plead the award in bar, but they muſt ſupport their plea, by 
ſhewing themſelves impartial, or the court will give a party a 
remedy, by making them pay cofts. (4) 


. (@) Brown v. Brown. 1 Ca. Ch. (c) Ca. Ching. Finch, 141. 


Q 3 Bur 
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Bor in order to avoid the inconvenience of having a bill filed 


againſt them, it is not unuſual for the arbitrators to inſiſt on its 

being made a condition of their acceptance of the office, that 
Bo bill in equity ſhall be brought againſt them : in which caſe, 
if they are made parties to a bill for ſetting aſide the award, they 
may apply to have their names ſtruck out, which will be imme=- 
_ diately ordered. (a) 


ABL will not lie to compel the arbitrator to diſcover the 


grounds on which he made his award ; it is unreaſonable that he 
ſhould be put to ſo much trouble and expence : if there be any 


palpable miſtake made by the arbitrator, or a miſcalculation in 


an account that had been laid before him, the party aggrieved 
may bring his bill againſt the party, in whoſe favour the award 


is made, to have it rectiſied. (b) 
WHERE the ſubmiſſion is by rule of a court of law, whether 
in conſequence of a reference at niſi prius, or according to the 


Ratute of William, a court of equity will not entertain a bill 
to ſet aſide an award for corruption and partiality, unleſs the 


court of law has refuſed that relief, or in the cafe of the ſub- 
miſſion according to the ſtatute, the time for complaining in the 
court of which the ſubmiſſion has been made a rule, is elapſed. (c- 

WHERE application has been made in the court of which the 


| ſubeiffon is a rule, for an attachment for non-performance, by 


one party, and to have the award ſet aſide, by the other; and 


both applications have been unſucceſsful, then a bill will lie to 
obtain relief againſt the corruption or partiality of the arbi- 


Tu caſe of Mr, Ward of Hackney is a very remarkable 
inſtance of this kind. It came twice before the court of Chan- 
cery 3 it was a bill to fet aſide an award made by Walker and 


count was before a maſter, the ſubmiſſion was made a rule of 


the court of King's Bench. The party againſt whom it was 


made obtained a rule to ſhew cauſe, why the award ſhould not 


(a) Id. 396, 397, (412, 413.) ce 2 Ack. 155, {362.) Vid. Bund. 
(b) 3 Atk. 644. (609.) 1 *65- 1 Barnard, 152. 


be 


Floyd, two arbitrators out of three, in conſequence of a reſer- 
| ence to put an end to a cauſe of long ſtanding, in which an ac- 
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be ſet aſide, op account of partiality and miſbehavipur in the ar- 
bitrators. On ſhewing cauſe, the court was divided, ſo that the 
award could not be ſet aſide. The other party afterwards moved 
for an attachment for not performing the award, the court was 
Rill equally divided, and no attachment was, of courſe, granted. 
L La up: favour the award was made, having no ad- 
vantage from the ſubmiſſion being made a rule of court, brought 
a common action on the ſubmiſſion- bond. Ward, the party 
againſt whom the award was made and the defendant in the ac- 
tion, filed his bill in Chancery merely to be relieved againſt the 
award, only praying general relief. The defendant to the bill, 
by his anſwer, inſiſted that the King's Bench had determined, 
and therefore the award ought not to be ſet aſide. The cauſe 
was heard by Lord Macclesfield, (a) who was a little doubtful 
on account of the proceedings in the King's Bench, as the 
award was by virtue of a ſubmiſſion by rule of that court, within 
the act of Parliament; he therefore heſitated he ſhould 
give relief, as the whole matter was ſubject to the juriſdiction of 
a court of common law, who had inquired into it, and were 
not of opinion to ſet it aſide: all he did at firſt, therefore, 
was to refer it to the maſter to ſtate what the King's Bench had 
done; and the maſter ſtated the caſe as above. Lord Maccles- 
field was then of opinion that the King's Bench had not deter- 
mined either way, not having thought fit to ſet aſide or to con- 
firm the award, becauſe they had refuſed the only proceſs to 
carry it into execution; and therefore he held, with reaſon ac- 
cording to the opinion of Lord Hardwicke, that the caſe ſhould 
be conſidered as an award by ſubmiſſion, without a rule of court, 
and that if a court of common law, which had this ſummary ju- 
riſdictian, refuſed to exerciſe it, and left the party on one fide to 
his action, it left the other to ſeek relief by a bill in equity. (b) 
Ho far a court of equity will interpoſe to grant relief againſt 
partiality or corruption in the caſe of an award made in purſu- 
| ance of the datt, either when no application to ſet the award 


a) 2r& April, 1719. 
1#) Wards. Peace. Ak. 255, (a62,) 396, (412. b. 327. 


2 aſide 
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aſide on that account has been made to the court of which the 


ſubmiſſion has been made a rule, within the time limited by the 
ſtatute, or when ſuch application has been made without ſucceſs, 
but no application has been made on the other fide for an at- 


tachment, appears by no means to be a ſettled point. 
Tux words of the ſtatute ſo far as they affect this queſtion are 


' theſe: *in caſe of diſobedience to ſuch arbitration or umpirage, 


the party neglecting or refuſing to perform and execute the 
ſame, or any part thereof, ſhall be ſubject to all the penalties of 


contemning a rule of court, when he is a ſuitor or defendant in 


ſuch court, and the court on motion ſhall iſſue proceſs accord- 
ingly, which proceſs ſhall not be ſtopped or delayed in its exe- 
_ Eution by any order, rule, command, or proceſs of any court, 

either of law or equity, unleſs it ſhall be made appear on oath 
to ſuch court, that the arbitrators or umpire miſbehaved them- 
ſelves, and that ſuch award, arbitration or umpirage, was pro- 


cured by corruption or other undue means. And any arbitra- 


tion or umpirage procured by corruption or undue means, ſhall 
be judged and eſteemed void and of no effect, and accordingly 
be ſet aſide by any court of law or equity, ſo as complaint of 


ſuch corruption or undue practice be made in the court where 


the rule is made for ſubmiſſion to ſuch arbitration or umpirage, 
before the laſt day of the next term after ſuch arbitration or 


umpirage made and publiſhed to the parties; any thing in this 


act contained, to the contrary notwithſtanding.” 

I FinD but one caſe reported relative to this queſtion, and 
that is by no means concluſive or ſatisfactory. It is reported in 
two books, with a little variation: in the one, (a) it appears that 
an application had been made without ſucceſs in the court of 
King's Bench, to have the award ſet aſide, before the filing of 


the bill ; in the other, (b) it is ſaid that no application had been 
made to that court. 


Tux bill was fled to Rave fatisfaftion on a note of hand for 
3184]. given to one Richardſon by Cambel, one of the defend- 


ants to the bill, and party to the ſubmiſſion, which had come to 


the hands of the plaintiffs by meſne affignments, and to ſet aſide 


| an 
(a) 1 Barnard, K. B. 75, 152. (6) Bunb, 265. 
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an award which ordered that note to be delivered up by the 
plaintiffs : the bill charged that the note had never been pro- 


duced to the umpire ; that one of the plaintiffs informed the um- 


pire that Alardice, the other plaintiff, was gone to Scotland, to 


inquire whether the defendant Cambel had paid this note to 


ſeveral ſhipowners there, as he pretended ; that Alardice was the 


only perſon who knew any thing of the affair, and therefore the 
other plaintiff defired the umpire to wait for his return, which 
be promiſed to do, but afterwards made the umpirage before 


Alardice's return; that both the umpire and Cambel promiſed 


the award ſhould be only conditional, and that Alardice ſhould 


be heard after his return from Scotland : and there were other 


charges in the bill of undue practice in making the award. One 
report Ca) ſtates, that the defendants pleaded the ſubmiſſion to 
the award, the election of the umpire, and the award within the 
time; that the ſubmiſſion had been made a rule of the court of 
King's Bench; that there had been no application made to that 
court according to the ſtatute, and therefore that all other courts 
were now precluded from taking cognizance of the cauſe 3 the 
other report(b) ſtates, that Cambel pleaded that the umpire 
made an abſolute and impartial award, according to the beſt of 


Cambel's belief, but that it had been delivered above two terms 
before the filing of the bill, ſo that the plaintiffs were now too 


late to take his exceptions ; that the umpire put in an anſwer 


to the bill in a particular manner, and ſet it forth with a great 
many circumſtanees.—By both reports it appears that the de- 
fendants gave no anſwers to the expreſs charges in the bill, veri- 


fying their plea only in general terms, and denying combination. | 


| Tux principal queſtion being, whether courts of equity, as 
well as the court of law, of which the ſubmiſſion had been made 
a rule, were not confined by the ſtatute to the time thereby pre- 


ſcribed, for the allowance of exceptions to the award; the 
| Chief Baron is reported to have been of opinion that they were 
not. He obſerved that before this ſtatute, agreements made in 


any cauſe depending in courts of law, and afterwards made rules 
of thoſe courts, had equally the — of * ſpeedy remedy, 
which 


(a) Bunb. {b) Barnard, 
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which now all extrajudicial agrzements may have on this act of | 


Parliament. They were, however, open to the inſpection of 


courts of equity, who might examine into any circumſtances of 


fraud or miſbehaviour : as the law then ſtood, if courts of law 
had enforced ſuch agreements by attachments, for proper reaſons 
courts of equity might have granted injunctions. This ſtatute 
had indeed confined the courts of equity in caſes of ſubmiſſions 


under the proviſions of it; it ſaid in general that no injunc- 
| ton ſhould lie upon ſuch attachment: but a bill to diſcover 
whether there was partiality or not, he ſaid, was left as it was 


before, and would not affe& the proceedings on the attachment. 
On the whole, he thought the plea ought to be overruled ; 
but that if the reſt of the Barons thought it as well that the plea 


ſhould ftand for an anſwer, he would not oppoſe it. Hale and 
Comyns agreed with the Chief Baron as to the principal point; 


Carter differed from them: but they all agreed that the plea 
ſhould ſtand for an anſwer, with liberty to except. (a) 
Wren the practice of referring cauſes at ai prius was but 


new, and the courts had juſt overcome their reluctance to enforce, 


by attachment, awards made in conſequence of ſuch references ; 
it was a matter of ſome difficulty, to procure relief agaiaſt the 


corruption or miſconduct of the arbitrators. Holt is reported to 


have maintained, with even indecent warmth, that an award 


| ſhould not be impeached for any ſuch miſconduct, and for no 
better reaſon than that it was contrary to all practice within his 
experience; which was that the integrity of the arbitrators, whom 
_ the parties, by conſent, had choſen to be their judges, ſhould 
never be arraigned any more than the integrity of any other judge. 
The other three judges, C however, could not adopt the ſenti- 


ments of the Chief, with reſpect to this unimpeachable integrity 


of arbitrators; they ſuppoſed it poſſible, that they might be in- 

| Rfluenced by corrupt motives, and ſaid, it was abominable to 
countenance them in ſuch proceedings, and they ought to be pu- 
| niſhed for having abuſed the office of a judge. Accordingly an 


(4) Alardice v. Cambel in the Exchequer. 2 75, 152. Bupb. 26. 
Powell, Powys and Gould. | 


application 
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application being made to have an award ſet aſide, which had 


deen made by arbitrators, choſen by the conſent of parties, under 
| a rule of niſi prius, which had afterwards been made a rule of the 


court of King's Bench, and affidavits being produced of the miſ- 
conduct of tue arbitrators, they were ordered to attend, and all 
their proceedings being examined, one (a) report of the caſe ſays, 


great miſconduct appeared; but another C0 ſays the award was 


examined and confirmed ; that the plaintiff moved for an attach- 


ment for non-performance ; but that the court held that the non- 
| performance, while the matter was under examination, was no 


Wnen the ſubmiſſion is by reference at wif prius, there is no 
time limited for making an application to ſet aſide an award for 


any cauſe, whether for corruption or for an objection appearing 
on the face of the award; and the defendant has the ſame ad- 


vantage in ſhewing cauſe againſt an attachment being granted on 

the application of the plaintiff. c- 
WHEN the ſubmiſſion is by conſent to have it ends a rule of 

court according to the ſtatute, no application can be made to 


have the award ſet aſide till the ſubmiſſion be actually made a 
rule of court; (d) but it is not neceſſary, as ſuggeſted in one 


book, /e) that the ſubmiſſion be made a rule of court before the 
award made ; that may frequently be impoſſible, becauſe the 
award may be made in the vacation, before any term arrives af. 
ter the ſubmiſſion. (f) 

By the words of the ſtatute, ms. te et act be 
made before the end of the next term after making the award; 
and it is faid g/ that nothing is a ground within that ſtatute for 
ſetting aſide an award but the miſconduR of the arbitrators : but 


as that ſtatute was made to put awards made according to the 
directions of it, on the ſame footing with awards made in conſe- 


quence of references at aff pres, and is declaratory of what ths 


| (a) Mortis v. Sir Richard Rey- | 4.1 Str. 301. 2 Vel. 317. a Str. 
nolds. 2 Ld. Raym. 857, | 1178. | 
(b) 8. C. 1 Salk, 73. | | {e) 3 P. W. 362. 


(c Vid. 2 Atk. 155, (262.) and a 


Diftum of Lord Macdexfield's. x | 177 Vid. Barnard. 253. 


Barnard. 461. Str. 301. 2 Bur. 701. ] (g/ 1 Str. 301. is 
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law was with reſpe& to them, any other objection may be made 
to an award founded on a ſubmiſſion of the former kind, which 
might be made to one founded on a ſubmiſſion of the latter; Ca) 
and where the objection ariſes on the face of the award, it may be 
made at any time, on ſhewing cauſe againſt an attachment, though 
it be after the time allowed by the Ratute for complaining — 
corruption. (b) 
WHexE the ſubmiſfion is by conſent under an order of a court 

of equity in a cauſe depending there, exceptions may be made to 
| the award, as to a maſter's report. And when the party com- 
_ phaining of the award alledges that the arbitrators had not conſi- 
dered certain particulars, which were in iſſue in the cauſe, the 
court will order the arbitrators to certify whether they had con- 
ſidered them, and examine into the merits of the award; and if 
| It be found unjuſt, performance will not be decreed, even though 
it be expreſſed in the order of reference, that the award to be 
made ſhall be final, opens Inboard heed 
out exception or appeal. fe); 

THe moſt frequent ſubject of cabins 
Fer evhat Cauſes an againſt an award ariſes from ſome imputed 
Award may be ſet ai miſconduct of the arbitrators ; and when the 
complaint is made out, it is generally ſuc- 
_ ceſsful. If the ſubmiſſion be to three, or any two of them, and 
two, by any undue means, exclude the third, that alone i is ſuf- 
ficient to cauſe the award to be ſet aſide. (d) . 
So, if the arbitrators hold private meetings with one of the 
parties, and admit him to be heard, to induce an alteration in 
their award, this is ſuch groſs partiality as to induce a court of 
equity to ſet it aſide. (e) 
When wekoewdufebdretinnnts Gans 
croſs and pyle, this was thought ſufficient reaſon to ſet aſide the 
umpirage. (f) 
So, where ede the an chefs magic had, before 
the award made, given out that he was ſure his maſter would 


(a) Vid. 2 Bur. 701. (4) 2 Vern. 515. 
(6) Barnes, 57. Id. 55 contra. (e) Id. ibid. 
(e) 1 Ch. Ca. x86. x Vern. 469, {f/ Id. 485. 

470; 2 Vern. 109. 1 Brown, 338. . : 

award 
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| award 1gol. and it appeared that the arbitrators had differed ; the 


one conſenting to give 351. and the other inſiſting on gol. and 


that the umpire coming in had given 1 pol. theſe circumſtances 
the court conſidered as an evidence of fraud and corruption, and 


therefore decreed the arbitration bond to be given up. (a) 


So, where the arbitrators promiſed to hear witneſſes, but af- 


terwards made their award without hearing any. C So, where 
they promiſed not to make their award *till one of the parties 
who was not well, — come abroad, but they made it be. 
fore. (c) 


THERE were ſeveral ſtated accounts between the plaintiff and 
the defendant, by which conſiderable ſums were due from the de- 


fendant to the plaintiff, but the arbitrator, without regarding any 
of theſe ſtated accounts, made up an account in his own way 
bringing in the plaintiff indebted to the defendant 251. and in- 


tended to award the former to aſſign over to the latter a mort- 


gage which he had on the other's eſtate, on which mutual re- 
leaſes were to be given. The plaintiff underſtanding what 
award the arbitrator was about to make, ſent a meſſenger about 
two or three days before the time for making the award was ex- 
pired, to inform him that the plaintiff deſired him to defer making 


his award, until he ſhould talk with him about his demands to 


ſupport the ſtated accounts, and know what objections were 
made againſt them. The arbitrator, however, would not defer 
making his award. The Lord Chancellor, on a bill filed by the 
plaintiff to have the award ſet aſide, faid that it was acting un- 
| duly to proceed in making the award, when the plaintiff had de- 


fired to be heard againſt the arbitrators determining in contra- 


dition to ſo many ſtated accounts. And though it was an- 
ſwered that the application from the plaintiff was within two or 
three days before the time for making the award was expired, 
and with an intent that no award ſhould be made; and though it 
did not appear that the plaintiff was ready to be heard within the 
time, yet as there ſeemed to be juſt ground for the plaintiff to 
deſire to be heard, and it was difficult to aſſign a reaſon for re- 


{a} Id. 101. (6) 14. 251. ce) Id. hid. 


jecting 


— 
— ꝙC w —— 


23 * THE MEANS OF PROCURING RELIEF 


jecting ſo many ſtated accounts ſo recently allowed and paſſed 
between both the ſubmitting parties, the court ſet aſide the award 
with coſts. (a) In the caſe of Ward before mentioned, Walker, 
one of the arbitrators, had ſajd he would make Ward pay coſts; 
Lord Macclesfield thought this ſuch a declaration, that though 
Floyd, the other arbitrator, joined in the award, he decreed ſa- 
tisfaction to be acknowledged on the judgment on the bond of 
ſubmiſſion, and inverted Walker” 8 threats by making bim pay 
coſts. (b) 

Loxp Hardwicke approved of this decree, and on the autho- 
rity of it made a fimilar one in the caſe Chicot and Lequeſne. 
There were three arbitrators, G. Vine, and Myhill : the award 
was made without the latter hearing it, or having an opportunity 

of conference to convince the others, or be convinced. It ap- 
peared in evidence, that at one of their meetings Vine ſaying he 
ſhould confider and judge on plain facts, G. replied, he ſhould 
not mind facts, that being convinced Mr. Letellier had miſuſed 
the Lequeſnes, and having it now in his power, he would mul& 
his repreſentatives. Lord Hardwicke declared, that if theſe were 
words of warmth only, they were a declaration made by a perſon 
who was to att the part of a judge ; and if he carried that heat 
and paſſion into execution, the award ought not to be ſuffered to 
Rand. If it was the reſult of his judgment on the merits, it was 
2 partial reſult; his Lordſhip therefore ordered hat G. and M. 

ſhould be examined on interrogatories before the maſter, Vine 
| having been examined before; and if it ſhould come out that 
G. did make that declaration, he would follow the PRs, 
and make him pay coſts. (c) 
ARBITRATORS had inſiſted on three guineas a piece to be 
paid them by each of the parties, before making their award, for 
their trouble and expences. The defendant refuſed to do it on 
his part, and the plaintiff paid the whole money. The court 
thought this a matter of ſo delicate a nature, and the example fo 
dangerous, that they ſet aſide the award on that account, becauſe 


(a) 3 P. W. 362. Spetrigue v. | (6) 2 Vel. 317. 
_— —— (c) 2 Veſ. 216-218. 
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if it ſhould be ſuffered, — G 
corruption. (a) 

IT has been ain ic his vii if POS PEER 
employing the attorney, of the party in whoſe favour the award 
was made, to draw it up, was a proof of corruption : but there 
is no caſe to that purpoſe ; nor does it at all appear a ſuficient 
reaſon for ſetting aſide an award: the arbitrator employs the 
party's attorney as his own : and if this objection were good, it 
„ e eee 
perfectly fair. (b) 

Ir it appear that the arbitrators wintes « phe miſtake, either 


as to the law, or in a point of fact, that is an error appearing on 


the face of the award, and ſufficient to ſet it aſide. (c) 

IF indeed they appear to be miſtaken in a doubtful point of law, 
the award may be permitted to ſtand, though the court, after 
great deliberation, ſhould be of a different opinion. (d) 


| Ir is reported to have been ſaid by Lord Hardwicke, that the 
atbitrators are not bound to give notice of the time when, and 


the particular place where they intend to meet, and that an ob- 
jection of that kind is not material. e It is very difficult, how- 
ever, to approve of the juſtice of his Lordſhip's obſervation. 

Ir the arbitrators appear to have an intereſt in the ſubject of 
the reference, a court of equity will conſider this as a ſufficient 
ground for ſetting afide the award. Therefore, where it ap- 
_ peared that the award related to a cargo, in which the arbitra- 
tors were intereſted, and that five days after the award made, 


they attached the money awarded, for debts owen to them by 


the party in whoſe favour they had awarded, the court ſet aſide 
the award, preſuming that the arbitrators might have ſet too 
great a value on the cargo, from the intereſt they had i in the 
ſubject. / 

Wr any circumſtance is ſuppreſſed by cicher of the 1 par- 
ties, of cohcealed from one of the arbitrators, and if the arbitra- 


| (a) B. R. H. 54. 2 Barnard. j (d) Dict. per Lord Hardwicke. 


463. 1 | 3 Ack. 495, (462.) 

() Vid. 1 Barnard. 430. (e) 3 Ack. 497, (539.) 
le. Corneforth v. Green. 2 Vern. | (/) 2 Vern. 251. 

705, cited 3 Atk. 494, (462.) 


— — —— . —— —— 


250 THE MEANS OF PROCURING RELIEF 


tor declare that had he known that circumſtance he would not 
have made ſuch an award, that will be a ſufficient reaſon for ſet- 
ting aſide the award. Thus where certain marriage articles were 
ſhewn only to one of the arbitrators, and the other after the 
award made declared that, had he ſeen the articles, he would 
not have conſented to the award Lord Hardwicke ſet the award 
aſide. (a) B | 
On a ſubmiſſion at i prius of all matters in difference between 
the parties, the arbitrator, on ſettling all articles of account, found 
one of them indebted to the other in a ſum of 5ol. but that the 
party ſo indebted was ſecurity for the other in a bond; he there- 
fore awarded that the party indebted ſhould pay the gol. but not 
until the other had either diſcharged the bond or indemnified the 
ſecurity againſt it. At the time of the reference the party in- 
debted was in Ireland, and the matter was conducted on his be- 
half by his attorney, who was not acquainted with any other 
circumſtance than thoſe laid before the arbitrator ; the party to 
whom the money was awarded indemnified the other againſt the 
bond or diſcharged it, and then brought an action for the gol. 
holding the other to bail: it was then diſcovered that the de- 
fendant was bound as a ſecurity for the plaintiff, in another bond 
to a conſiderable amount; a circumſtance which was within 
the plaintiff's knowledge at the time of the reference, but which 
he had concealed. The arbitrator now ſwore that had this cir- 
cumſtance of the other bond been laid before him, he would nat 
have awarded the gol. without providing that the plaintiff ſhould 
either diſcharge the ſecond bond, or indemnify the defendant 
_ againſt it. On theſe circumſtances being ſtated to the court, 
they granted a rule to ſhew cauſe : but the event I have not 
heard. (5) © | = | 
By the Roman law, the party who thought he had reaſon to 
complain of an award, might be relieved againſt it for reaſons of 
the ſame nature with thoſe which are the foundations of .relief 
in our courts. (c | | 


| WHERE 
(a) 1 Atk. 77, (64.) fit, ſi fine dolo malo ſtipulantis fac- 
C6) M. 1790. B. K. tum eſt: ſub hac enim conditione 


(c) lia demum autem committe- | committitur ſtipulatio, ne quis doli | 
tur ſtipulatio, cum adverſus eam quid | ſui pramium ferat. Sed fiquidem 
compromiſſo 


WHEN. TRR AWARD IS IMPROPERLY-MADE. 


Wren the ſubmiſſion is under the ſtatute or by reference at 
ni prius, the court will liſten to an application to have the award 
ſent back to the arbitrator to reconſider it, on the ſuggeſtion 
that he had not ſufficient materials before him; and perhaps 
too, to rectify any trifling or apparent miſtake : but when the 
ſubmiſſion is according to the ſtatute, ſuch application muſt be 
made, within the time thereby preſcribed, though no miſconduct 
be imputed to the arbitrator. (a) 

Ir an award appear on the face of it to be contrary to the 
rules of a court of equity, that will be a reaſon for ſuch a court 
'to ſet it aſide; as if it concern an infant, to whom a ſum of 
money is awarded; and it is alſo awarded that the guardian ſhall 
give a bond that the infant ſhall, at his full age, convey cer- 
tain land in diſpute: for this is inequitable, becauſe the infant 
may die, or if he live to full age, may refuſe to convey. (b) 

O a bill filed merely to ſet aſide an award, the court will not 
permit the plaintiff to diſcuſs any legal objections to the award 
itſelf, becauſe advantage may be taken of theſe at law; but will 
reſtrict him to thoſe for partiality and corruption: where the bill 
is for an account as well as to ſet aſide the award, the plaintiff, 
in order to let in ſuch account, may make legal objections. (c- ; 


compromiſſo adjiciatur, quid dolo in 
ea re faftum fit; ex ſtipulatu conve- 
niri, qui dolo fecit, poteſt. Et ideo, 
ſi arbitrum quis corrupit vel pecunia, 


vel ambitione, vel advocatum diverſz | 
is, vel aliquem ex his quibus cau- 


am ſuam commiſerat ; vel ſi adver- 
ſarium callide circumvenit. Et om- 
nino fi in hac lite doloſe verſatus eſt : 
locum habebit ex ſtipulatu actio. 
ideo, ſi velit de dolo actionem exercere 


adverſarius: non debebit cum habeat | 


Et | 


ex ſtipulatu actionem. Quod fi hu - 
juſmodi clauſula in compromiſſo ad- 
ſcripta non eſt, tunc de dola actio, vel 
exceptio locum habebit. Hoc autem 
compromiſſum plenum eſt, quod et 
doli clauſulæ habet mentionem n.—Ff. 
n 

{a) 2 Term. Rep. 781. 

(6) 1 Ca. Ch. 279, 280. 

{c) Champion v. Wenham. Ams 
bler, 245. 


CHAP. 
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CHAN 


Tux EFFECT or Tux AWARD iN PRECLUDING THE 
PARTIES From SUING ON THE ORIGINAL CAUSE oF 
ACTION, WHICH WAS THE SUBJECT OF THE REFERENCE. 


$ the object of every reference to arbitrators, is to have an 
A end put, by the deciſion of a domeſtic tribunal, to all eon- 
troverſy reſpeQing the ſubject referred, no rule is more eonſo- 
nant to good ſenſe than that which precludes the one party from 


harraffing the other with an action on the original ſubje& of dif- 


pute. The ancient law, accordingly, provided a remedy by action 
for him who was ſo harraſſed; for as foon as he was ſued on the 
original cauſe of action, he might ſue out a ſpecial writ of treſ- 
paſs on the caſe, which is to be found in the Regiſter, (a) by 
the name of Breve de Arbitratione fact, on which he might 
recover damages for the vexation; and it were good, ſays Lord 
Coke, that ſome one would ſue that writ. (6) The wiſdom of 
his Lordſhip's obſervation is, however, very queſtionable ; as 
the defendant has a much leſs expenſive, and much more ſpeedy re- 
, medy, in the privilege of pleading the award in bar of the 
' plaintiff's ation. 

To what action an award may Win ene not ne- 
ceſſary here to point out; that queſtion will be ſufficiently an- 
ſwered by a peruſal of the chapter on the ſubject of reference, (c.) 
an award being pleadable in bar to every action brought on a 
queſtion which may be referred to arbitration. 

Tu queſtion, what award may be pleaded in bar admits in 
general of an anſwer equally ſhort; it muſt have all the quali- 
ties neceſſary to conſtitute a good award, and muſt be ſuch, if 
it be pleaded without performance, that the plaintiff may have 
a remedy to compel performance : but, if performance be al- 
ledged, a void award may frequently be a good bar. An award, 


(a) Reg. Br. Orig. 111. a, ce) 3. 30-40. 
(5) 3 Bulſtr. 68, (66. ) | 22 
however, 
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However, which is in itſelf uncertain, and cannot be aſcertained 


by averment, catinet be pleaded in bar.—To an action of af- 
ſumpſit for work and labour done, the defendant pleaded an 
award © that the plaintiff ſhould be ſatisfied for the days work 
and taſk work he had done for the defendant ; but no value was 
put, by the arbitrator, on the work; and that then the plaintiff 
ſhould pay to the defendant 251. and give him a general releaſe 
of all controverſies: the defendant then averred that the taſk 
work and days work were worth 12]. 10s. and no more, and 
that he had paid and ſatisfied the plaintiff that ſum. But the 
ARON TOA aug had not valued 
the work. (a) | 
 WhrtrE an award, it is ſaid, creates a new duty, inſtead of 
that which was in controverſy, the party has a remedy on the 
award, and therefore if he reſort to an action on that which was 
referred, the award is a good bar to that action: but where the 
award does not create a new duty, but only extinguiſhes the old 
by releaſe, the award is no bar to an action on the original de- 
mand. On this principle, where an action of aſſumpſit was 
brought on an agreement for the delivery of a certain quantity 
of hops, and the defendant pleaded a ſubmiſſion to arbitration, 
and an award that each ſhould give to the other general releaſes, 
and ſhewing that he had always been ready, and ſtill was, to 
ſign and teal a releaſe; this was held to be no bar, becauſe no- 
thing, it was ſaid, was awarded in fatisfaCtion. (b) 
| Ox the ſame principle, it has been faid, an award © that all 
ſuits ſhall ceaſe,” though good to make the party forfeit his 
bond, if he proceed in the ſuit, yet is not a good plez to the ori- 
ginal action, becauſe it is a thing always executory and at the will 
of the parties, and there are no means at law to enforce the per- 
formance of it. (c) Both this and the caſe immediately pre- 
ceding, however, ſeem altogether irreconcileable wit good 
| ſenſe. What reaſon can be given, why an award ſhould be 
(a) Pope v. Brett. 2 Saund. 292. Raym. 248. 12 Mod. 130. Comb. 


2 Keb. 736. vid. 1 Keb. 754. Dud- „ 1 Salk. 
ley v. Cole. "_ = 


(b) Freeman v. Bernard. 1 Ld. ce. Lutw. 56, 57. 


R 2 conſidered 


ä ů —— — — > 2% —— a or. 
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conſidered as good, for the purpoſe of making the party forfeit 
his bond by a breach of it, and yet that he ſhould not be per- 
mitted to plead it in bar of an action for the original cauſe ? 
While indeed it was held that no action could be maintained on 
an award to do a collateral thing, unleſs the ſubmiſſion was by 
bond, it was perfectly conſiſtent with reaſon that ſuch an award 
ſhould be no bar to the original action, unleſs performance of it 


were ſhewn on the part of the defendant who pleaded it: the pur- 


poſe of the ſubmiſſion was to decide, whether either of the parties 
was entitled to complain againft the other, to give him a recom- 


| pence, to whom the arbitrator thought it was due, and by that 


recompence to put an end to the diſputes ſubmitted : if therefore 
performance could not be compelled, it was reaſonable, the 
plaintiff ſhould not be precluded from proſecuting his action for 
the original complaint. But, after it came to bd held that there 
was a remedy on an award of a collateral thing, though the 
ubmiſſion was not by bond, it ſeems altogether inconceivable, 
why any caſe ſhould be excepted, in which the award ſhould 
not be a good plea. If the party, on an award that all ſuits ſhall 
ceaſe, muſt forfeit his bond, by going on with his action, or 
where it is that he ſhall give a releaſe, by not giving that releaſe 
accordingly ; or if, where the ſubmiſſion is verbal, an action may 


be maintained on the ſubmiſſion, for a breach in continuing the 
action, or not giving the releaſe ; why ſhould not the award of 


the one or of the other be a good plea to an action for the ori- 


ginal cauſe ? 


AN award, which does not * to the whole of the thing 


demanded, is not a good plea to an action on the demand. ( a) 


To an © indebitatus aſſumpſit, and“ quantum meruit ”” for 
work done, and goods fold and delivered, the defendant pleaded 
an award, by which, it was ordered that the plaintiff, for the 
work done, ſhould accept a bill of ſale before made, of the 


eighth part of the ſhip “ Fortune,” or a like bill of ſale to be 


made, and that the plaintiff and defendant ſhould give each to 
the other a general; among other exceptions to this award as 
a plea, one was that, nothing being awarded for the goods ſold 

| and 


{a} Farrer v. Bates. Al. 5. 
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and delivered, the award did not give a ſatisfaction for the whole 
demand ; for that, according to a former caſe, the general re- 
leaſe was not of itſelf a ſatisfaction. But had the bill of ſale, it 
was ſaid, been awarded in full of all demands, then the award 
would have been a good plea to the whole, becauſe it would have 
been in ſatisfaction of all demands. a) 
Wuxxx the plaintiff lays ſeveral counts in his declaration, 
and the award, from the terms of it, can only be a bar to one 
of them; if, in reality, they are all for the ſame cauſe, the beſt 
way of pleading ſeems to be, to plead the award to that count, 
to which, in terms, it is an anſwer, and the general iſſue to the 
reſt, Thus, in the laſt caſe, the award might have been pleaded 
to the count for work and labour, and the general iſſue to that 
for the goods fold and delivered. (ö) 5 
In an action of account the plaintiffs declared againſt the de- 
fendant, as bailiff, charging him with ſeveral parcels of goods, 
which he had received for merchandizing : the defendant pleaded 
that the plaintiffs and he had ſubmitted to arbitrators, with a 
ſubmiſfon over to an umpire; that the arbitrators made no 
award; but that the umpire had awarded that all ſuits ſhould 
_ ceaſe; that the plaintiffs ſhould pay the defendant 3ol. and ſhould 
receive their goods left in the hands of one Warren for their 
uſe ; that if one of the plaintiffs ſhould, within four months after 
the date of the award, make oath that he had diſcharged two 
tons freight at 16]. per ton, then the defendant ſhould have no 
more money than the zol. unleſs, within ten days after the four 
months, he ſhould make oath that he took the two tons only at 
xol. per ton; and then the plaintiffs, or ſome of them, ſhould 
pay him 121. more; and laſtly, that the parties ſhould give mu- 
tual releaſes. The plaintiffs demurred, and the defendant joined 
in demurrer. The Chief Juſtice (c)) pronounced judgment in 
favour of the plaintiffs, but without ſtating his reaſons ; but the | 
reporter cd) has thought proper to give us his own argument in 


_ (a) Clapoot v. Davy. » IA] (<) Treby. 
. 2. | 
(4) — Ld. Raym. ibid. | (4) Lutwyche, 
R 3 favour 


246 ru EFFECT OF THE AWARD | 


fayour of the plaintiffs. bn ances 
to the ceaſing of all ſuits, and the giving of mutual releaſes, the 
award was good to bind the parties to performance; but jt was 
inſiſted, that, had nothing elſe heen awarded, the award for theſe 
would not alone have been a ſufficient plea : it was alſo objected 
that the part which related to the two tons' freight was appa- 
rently abſurd and unreaſonable, and that therefore the award in 
that particular was yoid. But the principal objection was to 
that part which directed the plaintiffs to receive the goods which 
had been left in the hands of Warren for their uſe: this was 
evidently meant as an equivalent to them for the payment of 
the gol. and if there was any foundation for what was alledged 
on this head, that the execution depended on the mere good 
will of the defendant, becauſe Warren might not deliver the 
goods without his order, and the law gave no remedy to com- 


pel the delivery of them, or to procure ſatisfaction for the non- 


delivery, undoubtedly the award ought not to have been a bar 
to the en of accom; becauſe, as was juſtly obſerved, all the 

things awarded to be done in favour of the plaintiffs were but 
one intire and complete ſatisfaction far their demand: but, if, 
in truth, the award, © that the plaintiff ſhould receive the goods, 
ought to have been conſtrued that the defendant ſhould deliver 
them, or procure them to be delivered, and if an action on the 
award in which the breach might have been affigned in the non. 
delivery, could have been maintained againſt the defendant, 
there ſeems to have been no good reaſon for the judgment. (4) 
A DEFENDANT, to an action of treſpaſs, may ſometimes 
| plead an award made on ſubmiſſion by the plaintiff and 2 
ſtranger. Thus, to an action of treſpaſs far trampling down 
the plaintiff's graſs with cattle, the defendant pleaded that at the 
time of the treſpaſs committed, the cattle were in the cyſtody 
of a ſtranger, and that the plaintiff and that ſtranger had ſub- 
mitted to the award of a certain perſon, who ordered the ſtranger 
to pay the plaintiff a certain ſum, in ſatisfation of the treſpaſs, 


which 


(a) Dighton et al. v. Whiting. Lutw. 52. 


F 
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which he had accordingly done; and this was held tv be 4 good 
bar to the action. (a) 
Tus defendant may alſo plead that the treſpaſs, of which the 
plaintiff complains, was committed by the defendarit and ano- 
ther; and that the matter was afterwards ſubmitted to arbitra- 
tion, by the plaintiff, the defendant and the other treſpaſſer. 
Tux plaintiff declared in treſpaſs for taking away and detain- 
ing his wife for four months againſt his conſent, by which he 
loſt the comforts of matrimony : the defendant, after imparlance, 
pleaded, as to the force and arms, not guilty, and as to the re- 
ſidue, that the treſpaſs of which the plaintiff complained; was 
committed as well by the defendant as by one H. Martin, and 
that after the treſpaſs aforeſaid, and ſince the laſt continuance, 
particularizing the day, the plaintiff, the defendant and H. Mar- 
tin, ſubmitted to the arbitration of three perſons the treſpaſs afore- 
ſaid, between the plaintiff, and the ſame defendant and H. Martin, 
and divers ſuits then depending between them : that the arbitra- 
tors had awarded that the defendant and H. Martin ſhould pay to 
the plaintiff, or tender to his uſe, 71. on the third of June, and 


two intire third parts of all the coſts of the plaintiff, in and about 


the ſaid ſuit, payable to his attorney, after the bill produced; 
that they had tendered the 71. on the third of June, but the plain- 
tiff had refuſed it, and that no bill of the coſts had hitherto been 
produced. On demurrer, this was held a good plea, though it 
was objected that the declaration had charged the defendant for 
2a particular fact of his own, namely, the taking away of the 
plaintiff's wife and the detention of her for four months; that 
the detainer by the defendant could not be committed by H. 
Martin, and therefore the ſuit againſt the defendant for that fat 
could not be a ſuit depending between the plaintiff and the de- 
fendant and H. Martin: but the objection was overruled, for this 
reaſon, that the ſubmiſſion was to be conſtrued of all actions be- 
tween them or any of them. (b) ER, 

To an aftion brought after the ſubmiſſion, and before the 


: a) 7H 37. b. as een (b) Thomlinſon v. Arrifkin. Co- 
pl. 48. Rol. Arb. 2B. 3. myns, 328. 
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award made, the defendant may plead that ſubmiſſion, and that 
the arbitrators have not yet made any award ; provided no day 
be limited for the making of it : but if a day be limited, then he 
can only have the benefit of this plea, before that day. (a) 
Bor in order to make an award a good plea, it muſt appear 
that the plaintiff and the defendant were equally bound by it. 
To an action of treſpaſs againſt C. P. he pleaded that the plain- 
tiff had formerly brought another action againſt the preſent de. 
fendant and one J. P. on which the plaintiff and the ſaid J. P. 
had ſubmitted all manner of treſpaſſes and actions between them, 
and alſo all other treſpaſſes committed between the plaintiff and 
the preſent defendant ; that the arbitrators awarded, that as well 
for the treſpaſs of the preſent defendant as that of J. P. there 
ſhould be paid to the plaintiff 1001. which had been paid: it was 
held that this was not good, pleaded as an award, becauſe there 
was no ſubmiſſion of the defendant, and therefore he was not 
bound by it: but it was held that it would have been a bar to 
the action, if pleaded as an agreement of the plaintiff. (þ) 
Is pleading an award, the defendant, it is ſaid, muſt ſhew the 
place where the ſubmiſſion was made, and the names of the ar- 
bitrators, but that it is not neceſſary, in averring the payment of 
money in purſuance of an award, to ſtate at what place nor at 
what time it was paid; Cc. nor at what time the award was 
made, (d) A difference is made in the old books, in the man- 
ner of pleading an award in a declaration, and in a plea.— In the 
firſt caſe, the plaintiff muſt ſhew for what cauſe they ſubmitted, 
but in the ſecond, it is ſufficient for the. defendant to alledge. 
the ſubmiſſion generally. Ce But it ſeems at leaſt neceſſary that 
it ſhould appear by the plea, that the ſubmiſſion comprehended 
the ſubject on which the action is brought, otherwiſe it can be 
no plea to that action. 

THERE were formerly ſome diſtinctions in the manner of 


Ponting an award, with reſpect to the _— of aledging per- 


( 13R. 2. | (4) Per Bri 
| gges, 21 E. 4. 41. b. 
(b) 20 H. 6. 41. Fhbt. 51. b. ad ved non far . 


rern, og 
P ooke, 44+ a+ (e) Br. 34. cites 5 E. 4. 1. 
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formance of the things awarded, which though, of i co ears 
then, are not now eſſential. | 

Taz moſt general diſtinction, was between the caſe where the 
party in whoſe favour the award was made, had a remedy to 
compel performance, and that where he had not. In the former 
the award itſelf was conſidered as a ſufficient anſwer to an action 
on the ſubject ſubmitted ; but in the latter, it was neceſſary that 
he ſhould alſo ſhew performance on his part; Ca) becauſe it was 
conſidered that if there was no remedy for the thing awarded, it 
remained in the power of the defendant whether he would ſatisfy 
the plaintiff or not. () 

THERE was however one exception from this caſe, which was, 
that, when the thing, awarded to be done on the part of the de- 
fendant, was to follow the performance of ſomething on the part 
of the plaintiff, it was ſufficient for the defendant to alledge a 
default on the plaintiff's part, and to ſay that on performance * 
him, he was ready to, perforim his part. (c) | 

Tus diſtinction principally prevailed between the caſes of a 
verbal ſubmiſſion, and a ſubmiſſion by bond. In the latter the 
plaintiff had always the means of compelling performance of 
the award, by ſuing for the penalty of the bond: but in the for- 
mer, unleſs the award was for the payment of money, the plain- - 
tiff had no remedy on the award, and, therefore, it was reaſona- 
ble that the defendant in pleading the award and ſubmiſſion ſhould 
ſhew performance, (d) 

Ix the caſe of an award for the W of money on a pa- 
rol ſubmiſſion, there was alſo a difference in the manner of 
pleading, when the money was ordered to be paid on a parti- 
cular day, and when there was no time limited for the payment. 

In the latter caſe it was neceſſary for the defendant to alledge 
at leaſt that he always had been, and {till was ready to pay; and 


(a) 43 E. 3. 33. 45 E. 4. 16. b., (c) 20 H. 6. 18. 19. Br. 44. a. 
13 H. 4. 14. 9 H. 6. 50. b. 19 H. 36 H. 6. 15. Brooke Arb. pl. 28. 


. 36. . 44. Fhbt. 52. | 
3 5 =? Aw + p Fa 8 d 9 E. 4. 44 Vid. 1 Ld. Raym. 


(6) 6 Mod. 21, | | 468 ; 
there 
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there are ſome caſes reported, from which it might be concluded 
that an allegation of actual payment was neceſlary ; but that 
feems to have been carrying the point too far, becauſe the plain- 
tiff might at any time have had his remedy on the award. (a) 

WHERE the award was for the payment of money at a certain 
day ; in pleading this award, it was ſufficient to alledge that the 
day was not come. (b) But even in this caſe, if the day was 
paſt, he muſt have ſhewn that on or before the day he had paid 
the money, or that he had tendered, but that the plaintiff had 
refuſed it; for, it was ſaid, though the plaintiff might have debt 
on the award, yet the defendant could not compel the plaintiff to 
have recourſe to that action, and be barred of his action for the 
_ eriginal cauſe: it was his own default that he had not paid the 
money at the time appointed. (c) 

Bur theſe diſtinctions hardly any longer exiſt ; for ſence it has 
been held that an action will lie on the mere ſubmiſſion, it is in 
no caſe neceſſary for the defendant, in pleading an award in bar 
of an action, to alledge performance of the thing awarded, unleſs 
where the award is void, and conſrquantly the plaintiff could 
6 


SUCH is the general Syſtem of the Law of Awards; a ſyſtem 
which, in many inſtances, with much difficulty purified from 
the unintelligible jargon of technical argumentation, has been, in 
modern times, eftabliſhed on the principles of fober reaſon and 
found ſenſe ; a ſyſtem, which, were the parties ſubmitting always 
certain of appealing to a judge of perfett wiſdom and incorruptible 
integrity, would be highly beneficial to the ſociety : but which, 
from the weakneſs and depravity of men, frequently becomes the 
inſtrument of the moſt flagrant injuſtice, and the moſt ſerious 


(4) Vid. the places before cited. | Bad. „Arb. Z. 1. 1 Keb. $48. Vid. all 
{b) 22 H. 6. 52. b. 5 E. 4. 7. | theſe diſtinctions pointed out, Lutw. 
Rol. Arb. Z. 3. 46 E. z. 17. b. | 281, Ruſſel v. Williams. 
Rol. Arb. X. 5. ( Vid. 1 Ld. Raym. 122. 
(<) E. 3. 3. 21 F. 4. 4 b. „ 
oppreſſion. 
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oppreſſion. From the manner in which arbitrations are often 
conducted, the parties, inſtead of obtaining a ſpeedy determina- 
tion to their diſputes at an eaſy expence, are frequently altogether 
diſappointed, by having no determination at all, and frequently 
involved in a moſt expenſive and tedious litigation, which might 
have been avoided, had they choſen at firſt to have recourſe to 
the ordinary tribunals of the country. The only ſubjects, which 
are proper for arbitration, ſeem to be long and intricate accounts; 
_ diſputes of fo trifling a nature, that it is of little importance 
to the parties in whoſe favour the deciſion may be given, pro- 
vided, at all events, there be a deciſion; and queſtions on which 
the evidence is ſo uncertain, that it is much better to have a de- 
ciſion, whether right or wrong, than that Gs pars ſhould be 
- 3 in continued litigation. 
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\ DMINISTRATOR.—Sce Exscurox. 
Arripavit OF SUBMISSION. x 4 
Witneſs to ſubmiſſion, may be compelled to make, 12. | ' 
To ground an attachment for non-performance, 215—218. 


ARBITRATOR, 
Whois, 4. 
Who may be, 41. 
Two kinds of, 43. 
Proceedings by, 59. 
Whether bound to give notice of the OY * 
Cannot reſerve an authority, 78—82. 
Cannot delegate an authority, 82—9o. 
When he may make his award, 90. | 
When made defendant to a bill, 229, 230. 
See UmPIRE. 


| ASSIGNEES.—See BANKRUPT. 
ASS1GNMENT.—Sce BREACH. 


ATTORNEY, 
May ſubmit for his principal, 24. 
When he ſhall be perſonally bound, 27, 109, 110, * 
Performance by, 181. 


Awanxn, 


 Awazn, 


7. nv » ® 


What, 5. 

Who ſhall be bound by, 24. 
Who may take advantage ws 29. 
How made, 77. 


Wuen it may be made, go. | 
Muſt be according to the ſubmiſſion, 91. 


Net beyond the ſubmiſſion, 92, 113. 
Maſt not extend to a ſtranger, 104. 
See STRANGER. 


Muſt not be of parcel only of the things tes, 124. 


Muſt not order any thing againſt law, 122. 
Muſt not be of a thing impoſſible, 123. 


Muſt be reaſonable, 126. 


—— advantageous, 128. 


Whether it muſt give a recompence, 129. 


Muſt be certain, 129. 
May be conditional, x36. 
in the alternative, 137. 


Muſt be final, 140—146. 
Whether it muſt be mutual, 147—154, 168. 


How conftrued, 154—16;. 


May be good in part, though void in part, 165—178 


The form of it, 179. 


Performance of it, 180—186. 
"Breach of it, 286—189. 


How ſet forth, in the declaration, 190, 197. 


in the replication, 192. 
For what cauſes ſet afide, 236. 


How pleaded in bar of an dien, 242—250- 


| Baxxnv 


PT, 


A of, may ſubmit a difpute i in his right, 23. 
when bound by his ſubmiſhon, 29. 


_ favour, 29. 


8 


Of ſubmiſfion, — 60. 
Of the award, 186—189. 


- may take adrantage of an award made in his 


— — when neceſſary to be aſfigned, 192, 201, 205. 
_ hew it muſt be aſſigned, 201, 202, 203, 204. 


Cos rs, 


MN D ? X. 


cos rss, 
The power of the arbitrator over, 83—90, 100102, 169. 


Darz, 
Of the award, 134, 135. NEE | 
Whether neceſſary to be alledged in pleading, 196. 


Das Ton, 
5 Of a miniſterial at, 32—90. 
Of a judicial act, 82—90. 


| DeranTURE, 193, 206, 208, 209, 210, 213. 


| Exscurox, 


May ſubmit a diſpute i in right of his teftator, 23. 
Bound by an award on ſubmiſſion of his teſtator, 29. 
May take — of W * 


_ Few covaxrz see MazzizD WoMaAN. 


INFANT, 
Cannot ſubmit, ar. 
Cannot be an arbitrator, 4r. 
Another may ſubmit for him, 22. 


Mazzied Woman, 


Cannot ſubmit, 20. 
Cannot be an arbitratrix, 4r. | 
When ſhe ſhall be bound by an award, 27, 28. 


ParTXERS, | 
Covenant to ſubmit by, 3, 9, 10. 


PERFORMANCE, 


What ſhall be, 180—186. 
Remedy to compel, 189. 


| When neceſſary to be alledged, 197, 207; 208, 249—1250- 
PLEADING, 


— — — — ſ . — —— — 


* * 
PLEADING, 
Order of, 192. 


PREMISES, 


Submiſſion with a clauſe, © of and upon the premiſes,” 
113, 122, 139, 149, 150, 160, 161, 177. 


RELEASE, 102, 113, 132, 149, 156, 159, x60—165, I70=I73, 174— 
177, 181. 


RxIIEr, 


Againſt an award, | 
By objections appearing on the face of i it, 226. 


By ſhewing cauſe againſt an attachment, 234, 236. 
By motion to ſet it aſide, 234. 
By bill in equity, 227—234. 


Remzvy, 


On an award, 

By action of aſſumpſtt, 189— 192. 

By action of debt on the award, 190-192. 
By debt on the ſubmiſſion bond, 192—214. 
By attachment, 214—2 16, 217, 218. 

By bill in equity, 219—225. 


# 


ReqursT, 


When _— to be ſtated in pleading, 197, 203. 


RESERVATION, | 
Of a miniſterial act, 2x. 
Of a judicial act, 81, 82. 


Rx vocariox, 
Of the ſubmiſſion, 16. 
How it may be, 17. 
Expreſs and implied, 17. 
© Effects of, 18, 19, 60. 


STRAKXGER, 


1 D n X. 
A BE; Bo 


STRANGER, 


To the ſubmiſſion, l 126. 1 
. 10s. 


SUBJECT or nase neh 


What things may be ſubmitted, 30—qo. 


SUBMISSION, 


What, 4. 


How it ſhall be, 5. 


By the act of the parties merely, yds. 
By their act with the intervention of a court, 5 


By reference at ni prius, 11—14. 


Verbal, 7. 


By bond, 8. 3 
By covenant, 9. | 
By whom and to whom made, b, 20, 2h, 23. 


. How conſtrued, 14. 
| Its extent, 14. | 


May be revoked, 16. 


What ſhall be a breach of, 19. 
When neceſſary to be ſtated in pleading, 190, 197, 199, 200. 
Verdict by conſent for ſecurity, 216. 


UMPIRAGE, 


\ 


What, 5. 
Sce AwaRD. 


Unrikz, 


Who is, 4. 


| See ARBITRATOR. 
How appointed, 43, 44+ 


Arbitrators having ns one who refuſes may elect 


another, 56—59. 


_ Clauſe of « Ita Quod” extends to him, 117. 


8 7 UNCERTAINTY), 


1 
When helped by averment, 135, 138, 139. 


Wiruzss ro SUBMISSION, 


UNCERTAINTY, 


— .: 


—— — — — — ̃ᷓC— g m. 


May be compelled to make affidavit, 12 
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41. 


May be an arbi 


Woman, 


. A nnen me nn 


y 1 wn. 1 
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In „ note) ie e Air i ene 


. There are ſeveral inaccuracies in the punckustion, which the candid. 
rear will „ͤ%é%iÿ⸗ — 


Ne. 4, Hare-Court, Temples, 


I4, note a), for Compton, read Crompton. | | 

18, at the bottom, after plaintiff, ſupply /e). 5 

19, note 74), firſt column, laſt I. for ſtari, read ſtare. | | | 

20, 1. 6, after hindered them, ſupply from. | 

38, note a/, laſt l. firſt column, for parti, read parte. 

47, note /d), I. fourth, for opitime, read optimz. 

48, 1. 26, for on before, read on or before, 

49, 1. 27, for the opinion, read this opinion. 

St, I. 2, for firſt, read laſt. 5 
$9, 1. 20, for reference, read referee. Y 

62, I. 7, for owing, read owen. | | | 
67, note, ſecond column, firſt fr ar, read far. | 

| — 1. eighth, for ſummum, read ſummam. 
— for dett, read debt. 

76, note (6), firſt column, 1. four, for ſentiſſe, read ſenfiſle. 

82, I. 8, for ſaid, read fide. 

95, 1. 8, for © demand,” read © demands.” 

119, I. 5, for may, read many. 

148, 1. 26, for of the caſe, read of that. 

151, 1, 9, between free and ſuits, ſupply from. 

— note {c), after Harris, ſupply Oro. El, 904. 

160, 1. 2, after recited, ſupply it. 

203, I. 15, for cauſe, read caſe. 

214, I. 25, for uot; read not. 

226, I. 6, dale mere, 

288, 1. 17, after caſe, ſupply of. 
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